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ABOUT THIS REPORT

Andrew Symonds, the author of this report, worked with the Commission on a voluntary
basis while on sabbatical from his human rights based work in Australia. His interest in the
Commission arose out of our in involvement in the U K dNational Preventive Mechanism
(NPM) under OPCAT, the U N &QOptional Protocol to the Convention Against Torture and
Other Cruel , Inhuman and Degrading Treatment or Punishment which the UK ratified in
2003. OPCAT requires that signatory nations set up a mechanism for regular visits to places
of detention to report on findings and make necessary recommendations for improvement.

An dr eepdartprimarily consists of three strands. The first is research and comparative
analysis regarding welfare and financial guardianship arrangements in Australia and
Scotland. The second strand relates to current debate about the concepts of 'substitute’ and
'supported' decision-making, including in international law. The third strand consists of
Andrew exploring and developing a system to assist the Commission in prioritising those
adults on welfare guardianship we choose to visit each year.

The research was particularly timely as during his time here the Supreme Court had issued
an important judgement in the i C h e s\iel sr¢age and the Scottish Law commission had
subsequently issued a report and draft legislation suggesting amendments to the current
legislation in Scotland.
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INTRODUCTIONNDOVERVIEW

Thefollowing reportoutlinesresearch and analysisidertakenin 2014for the Mental Welfare
Commissiorior ScotlandMWC) regarding welfarandfinancialguardianship.lt is apoighanttime
to reflecton welfareandfinancialguardianshimndto havethe debateaboutthe benefit of future
reform. Theuseof formaldecisionrmaking arrangementsncluding guardianshifs consistently
increasingn Scotlandandin Australian Stateand Territories.Thereis alsoa consistenttrend
towardsgreateruseof formal decisionmakingin relation to adultswith agerelated conditionssuch
asdemential Y R ! t T dis&akeY/AStNdpapulationagesthe trend islikelyto continueand
warrantsproactiveassessmentf the relatedlegal,policyandserviceframeworks.

Contemporarydiscussiorabout guardianshigocussesn whatistermedaW LJ- NJaRKMEFYG Q
thinking aboutdisability. Thisnew paradigmis epitomisedby a greaterfocuson autonomyandlegal
capacityfor adults witha disabilityandisreflectedin the Convention on th&ightsof Personswvith
Disabilitef CRPDJ. Thechangein thinkingand thecommencemenbf appearancedeforethe UN
Committeeon the Rightsof Personawvith Disabilitiegprovidesadditionalimpetusfor reflectionand
reviewof existing arrangements.

Thisyear,2014,wasa specificallypoignanttime to be investigating guardianshigrrangementsn
Australiaand Scotland.In August2014the AustralianLawReformCommissioriinalisedits report
into Equality Capacityand Disabilityin Commonwealth_aws. In March2014the United Kingdom
SupremeCourthandeddown its decisionin the CheshiraVestcase?® defining thecircumstancesn
whichpersonswith WA y O | wée € gaided&s deprivedof their liberty underthe European
Convention on Human Rig{SCHR)TheW | @ & & thiQcasewasconsideredo broadenthe
existing definitionmeaninga greaternumberof adultswith incapacitywould bedeemedto be
WR S LINEher$ R 0 Ssidesultdf their carearrangements.Thiscasewasconsideredo have
significantimplicationsfor carers andserviceproviders. In October2014the ScottishLaw
Commissiompublisheda report aboutthe extentto whichvariousScottishawsandframeworks
providedadequatelegal authorityfor deprivinga personwith incapacityof liberty underthe ECHR.
Thereviewfocussedsignificantlyon Guardianship arrangements.

Afocusof the analysidn this report isthe mannerin which proxydecisionmaking regime$unction
in practice Discussiormboutthe Wy $3 NJ RuidB:We®vsof legislationfocus significantlyn the
legalarchitecture theory, policyand theappropriatenes®f wordsin provisions. However the
ultimate judgeor W O A &f any&uardiafshipegimeshouldbe the mannerin whichthe legaland
policyarchitectureflowsthroughinto the realworld of the adults,carers familiesand guardianghat
rely onthem.

! Thesetrendsare consistentlyhighlightedin annualreports of Australiandecisionmakingauthorities,in most
caseghe relevantTribunal.a 2 / @rinualstatisticalanalysisof the useof guardianshigegislationin Scotland
alsodemonstrateghesetrends.Pleaseseesection® 5 S O thakikgBody ¢ apossiblenew!l dzli K2 NX (& Q @
% AustralianLawReformCommission 9 lj dzEdpdcityghdDisabilityin Commonwealti_aws FinalReport,
pp3,41,75.

®[2014]UKSQ9, 0n appealfrom [2011]EWCACiv1257;[2011]EWCACiv190




Partl ComparativeAnalysis- Overview

ThisPartanalyses variouslementsof the guardianship regime Scotland and compard¢kem to
the regimesin Australian Stateand Territories.

Theanalysigncludesvariouskeyissueghat wereraisedin initial discussionsvith the Commissiorg,
for example the extentto which Guardianships used,in practice,asa measureof lastresort.

Theanalysisddrawsupon recentmajor reviewsof Guardianship legislatiotinat havetakenplacein
QueenslandVictoriaand New SouthWales. TheAustralianLawReform/ 2 Y Y A & @@por2infaQ a
legalcapacityfor personswith disabilitiesis alsodiscussed.

- TheWt I NJaRA&RTth@CRPD

Theanalysisn Part1 focussegpredominantlyon the extentto whichexistingregimesalignwith the
W LI NJaRKMrEhinkingabout guardianshignd decisionmaking assistanceTheparadigmshift
is describedasthe movementawayfrom the W & 2 @3 fl- TntodEfdlisabilitythat gainedfavourin
the 1970s. Thenew paradigmviewspeoplewith disabilitiesasholdersof rightsratherthan as
recipientsof careandwelfare. The associatel’ & 2 YOA R 8f tlibilityviewsdisabilityasthe result
of the mannerin whichsocietyis organisedrather than the resultof a LJS NERAY QLI ATHY Sy (i Q @
socialmodelfocussen removing barriersaindobstacleghat societyimposeson W LIS Nt y &
RA a | odnd theilchdikasahd participaion. TheWy $3 NJ Rotusedofability rather than
disability, autonomyandlegalcapacityrather than paternalisnf.

Theparadigmshiftandthe ¥ & 2 YO R &f tli€abilityare reflectedin the CRPD which canireo
forceon 3 May 20082 Article 12 of the Convention¥ S |j rdgoghition beforehe f | ig@ntrally
important to the analysisof welfareand financial guardianship thisreport. Thereis disagreement
aboutwhat form of decisionmakingassistancés permitted by Article 12, andwhether® dzo & G A ( dzi S
decisionmakingis permitted at all.® Thisreport will not makean assessmenaboutthe correctness
of interpretationsof the Article12. Thereport will reviewthe regimeswith primaryfocuson the
general principles underlyingyrticle 12 and thecorethemesofthe Wy $35 NJ R Rh&sit6red
themesincludean emphasison maintenanceof legalcapacity the existenceof appropriate
safeguardsandprovision ofsupport.

Theanalysign Part1 assumes thasomeform of substitutedecisionmakingis permissibleand
acceptable.Thisassumptionis requiredin order for analysigo focuson existing arrangementand
possibleadjustmentsto them. Adopting an assumption thaubstitutedecisionisimpermissible
would require amore significantoverhaulof existing regimeslt isimportant to note that the report
acceptsalternativeterminologysuchasW¥ F alzizlf JLjg@sbdby@he AustralianLawReform

* AustralianLawReformCommissionEquality,Capacityand Disabilityin CommonwealtH_aws(DP81), 22 May
2014,pps.29, 30; and NSWStandingCommitteeon Socialssues2010,W{ dzo adedisibrinakingfor people
lackingO | LJI Qps3v-89Q =

® NSWStandingCommitteeon Socialssues2010,%{ dzo adedisibrenakéhgfor peoplelackingd | LIk OA i & QF
pps.37-39

6AustralianLawReformCommissionEquality,Capacit)and Disabilityin Commonwealth_aws(DP81), 22May
2014,pps43-45




Commissionasbeingequivalentto substitutedecision makingThefocusis on the practicaleffect,
that is,a proxydecisionmakermakinga decision forthe adult.

Thatsomeform of substitutedecisionmakingis permissibleandappropriateappears tdbe generally
acceptedn Australiaand Scotland.Thisissue article 12, W & dzLJLJBnNW 3SdRa0a dedisibazi S Q
makingare discussedn Part2 ofthe report. Thedebateisirrelevantto the project outlinedin Part 3
of the report, whichfocussesn targeting existindWClvisits,describedbelow.

Theanalysisn Part1 is still useful tothosewho opposeanyform of substitutedecisionmaking.

Discussion abounodernW¥ i K NBpiiofiohisRr@ntry into existing guardianship regiméer

example the conceptof WO I LJl-a® dasiltrénglatedto debatesaboutentryinto Wa dzLJLJ2 NIi SR Q
decisionmaking regimesDiscussiomn mostsectionsgspeciallyabout the nature of decisionmaking

bodies (suctascourtsor tribunals),monitoringandrequirementsof the Guardian/Supporteare also
transferable.

Part2 SupportedDecisionMaking- Overview

Part2 providesa variety of information aboutthe debaterelating toArticle 12 of the CRPandthe
rise inadvocacyfor W & dzLJLXebldioGRaKing. Asmentioned,there are divergentopinionsabout
what decisionmaking regimesare permitted underthe CRPDThedebateis complicatedoy
confusionaboutwhatthe i S Ny & W daddWi2120Ja SiRcBican&iRySpecificalljneanand
whetherthesetermsare usefulat all. TheUNCommitteefor Personswith Disabilitiegpublisheda
w3 Sy SNI f onArAicke Y28 \Agrik2014! Discussionvith stakeholdersn Scotland
demonstratedthat the general comment furtheconfusedthe definitionalissue.

Ratherthan makeanyfirm conclusionsboutthe debate,Part2 providesa rangeof links,resources
and commentasW T Fa2 (RK 2 dzSd¢oifati®beginningto havethe debateaboutoptionsfor

@ dzLJLJ2 dedisBriRngaking Dr Jill Stavertand theCentrefor Mental Health andncapacityLaw,
Rightsand Policyat Edinburgh Napietniversity helda seminarin October2014to progress
discussiorof the issue. TheMW(Cisinterestedin further discussioraboutthe appropriatenes®f
supporteddecisionmakingfor Scotland.lt ishopedthat the unbiased information provideth Part2
will assisin this discussion.

Part3 Guardianshipvisit allocation project - Overview

Thefinal Partoutlinesthe projectto developa systemfor allocatingMW(Clvisitsto adults under
guardianshipivho may be deprivedof liberty, subjectto significantrestrictionof liberty and/or
subjectto certainprecariousforms of restrictionof liberty suchasrestraint. Theprojectwasborn
frommyinterestinthea 2 / bk aspartofthe| Y NationalPreventiveMechanismestablished
underthe OptionalProtocol forthe Prevention ofl orture,Inhumanor Degradinglreatmentor
PunishmentOPCAT)Initial discussionsvith MWChighlightedthe fact that no systemcurrently
existedfor proactivelytargeting visitsowardsinstancesof possibledeprivation orrestrictionof
liberty. Theprojectsoughtto developa systemfor allocatingvisitsin thisway. Asoutlinedin Part3,

” Committeeonthe Rightsof Personawith DisabilitiesEleventhsession31 Marchg11 April2014,General
commentNo.1(2014)




the ability to targetvisitsprovidesa rangeof benefits,allowsthe Commission to bettefulfil its
mandateaspart of the NationalPreventiveMechanismandachieveits aim:

X (i éhsurethat care,treatment and supportare lawful andrespectthe rightsand promote
the welfareof individualswith mentalillness learning disabilityandrelated conditions.

Thedetailedandmethodicalprocessusedto find indicatorsfor deprivationof liberty and restriction
of liberty provideda numberof additionalavenuedor review. Theprocesshecamea usefultool for
analysingandmaking suggestiorsbout the mannerin which MWCcurrently collectsdataabout
restrictionof liberty duringvisits. Theanalysisalsoallowedfor reviewandreflectionaboutthe
mannerin whichguardianshiprdersare constructedin Scotlandandthe powersin thoseorders.
Theanalysigilemonstratedthe concerning trend bysherriff @urts of wording powersn avery
broadandvaguemanner,resultingin lackof clarity aboutwhat eachorder sanctions. Theanalysis
alsohighlighteda concerningackof specificattention paidto restrictivepracticesin ordersandin
the Scottishregimegenerally.

Acrisisof language

Conversatiorand debateregarding guardianshigndproxydecisionmaking suffergrom a crisisof
language.Asmentioned, theres significantconfusion aboutvhat variousterminologymeansand
whatisrequired undeiinternationallaw. Thisconfusionmakesit more difficult to establishthe
goalsfor reform of proxydecisionmakingand cloudsunderstandingof what is being achieved.

Asalreadymentioned,acommon dichotomys madebetweenW & dzo &anR { Wai &l@eigsNdi S R Q
making. Thereis disagreemenanddebateaboutwhether Article 12 of the CRPpermits

W3 dzo a décisiolzimSkiv@ only W a dzLJLBebdldioBriaKIng however there is alsoconfusion

and debateaboutwhat thesetermsmean andvherethe line is drawn. Thisconfusionis discussed

in Part2. Theissueappeardgo createsignificantdifficultly for jurisdictionsattemptingto reform

existing arrangements.

Debatealsobecomescomplicated bythe moveaway frompaternalisticapproachegowardsa rights
basedapproach. Forexample the New SouthWalesparliamentarycommitteereport refersto the
WR S f A IO Hay@POR Y LIS (i A of GoverdEntoBaidSpersonswith disabilitiesW (i 2
respectand maximisetheir autonomywhile at the sametime protectingthem from | 6 dzaThed ®
New SouthWalesReport stateghat:

We cannotmakeadecisionond 2 Y' S 2bgHalfhithout taking awaytheir right to make
that decision forthemselvesandat the sametime making thedifficult judgement thatwe
know better thanthey whereliestheirbestA y 4 SNB & (i a X

In seeking tdbalancetheseduties,someencroachmenbn the freedomof vulnerable
individualsisinevitable. Toencroachoo far isto preventa personfrom fully exercising their
capacity;to encroachtoo little isto leavethem opento abusefrom othersandfrom

their own mismanagement.

Further,that the:

 NSWstandingCommitteeon Socialssues2010,W{ dzo ddédisibranakéhgfor peoplelackingd | LI €
pp.3
10




X Y Iy i &@khthesecompeting dutiehavebeenweighedthroughouthistoryreflects
the dominantparadigmof the erain relation tothe treatment of peoplewith disabilities?

There issomedifficulty in the languageusedto describethe W6 | f IW6rAsSelasW @ dzt y S NI 0 f
WLINE ( 6 BayiySaEbsudiy@ssociatedvith W 2 fasR A 2 yaklRaiernalisticapproaches

to disability.In the forward to the New SouthWalesReport,HonlanWestMLCappeared totake a
resoluteapproach tathisissue.

At the sametime we mustbe mindful that the presumptionof capacityandrespectfor
autonomydoesnot andmust not relievethe governmentof its duty towardspeoplewho
lackcapacity We all¢ the government, servicerovidersand thegeneralcommunityc have
anobligationto exerciseaduty of caretowardsd 2 O A rBoéteuRerablemembersWe
mustexercisethat duty of carewithout being paternalistior discriminatoryg but also
without fear of being accusedf the same™®

Fromahuman rightgperspectivethe Peoplewith DisabilitiesAustraliaanalysiof Article 12,
publishedin 2009coucheda similarbalancingact indifferent terms:

Somepositivemeasuredo enableparticularpersonswith disabilityto  exercisdegal
capacity suchasprovisionfor actionby proxies,andfor substitutedecisiormaking,
mayinvolvemodificationsandlimits to autonomyrelated rights sometimesonly at
atheoreticallevel,but also sometimen practice.Thesdimits are justifiable (and

not arbitrary)wherethey resultin a net benefitto the person.W. S yiS§dbe (i Q
understoodin termsof the realisationof the LIS NAMuinfa@rightsasag K 2 1S X

TheAustralianLawReformCommission discussigaperand subsequenteport includevery useful
discussiorabout terminologyandthe debatearound legal capacitgnd substitutedecisionmaking'?

| suggesthat anyrevisionand reformof the regimein Scotlandshould commencevith adiscussion
aboutexactlywhat the reform istrying to achieveandhow terminologywill be managed.lt is
obviouslyimportantto be confident aboutwhat the goalpostsarefor reform.

Suggestiori-0

Thatanydiscussioraboutreform of the currentregime,or the implementationof new measures,
Ay Of dzR A y IdeciBianyzLJ|JAchiEr@rivewith a cleardiscussioraboutterminology,theory
and applicatio of the CRPDQo ensurethe W 3 2 ¢f fefar@ are clearandachievable.

TheAustralianLawReformCommissiorReportrecommendschangego avariety of terminology,
for example referring toW & dzLJLJ2 MIR S NMR.EB LINASdpRogeitd Wak dASIF2I S NE Q
W3dzZ NRAFyaQo

® Ibid, pp. xiii.

1%1bid, pp.xiii

" peoplewith DisabilityAustralia:2009,W 9 & S NEveyyitieERecognitiorof Personswith Disabilityas
Person®BBeforethe Law,pp 49.

'2 pustralianLawReformCommission2004,¥ 9 lj dzEdpdcityahdDisabilityin Commonwealti_aws Final
w S LJ2aNdA@siralianLawReformCommissionEquality Capacityand Disabilityin Commonwealti_aws(DP
81)
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Despitethe confusion thatcurrentlycloudsdebate aroundyuardianshipthere are clearaspectof
the WY 2 R &pdyachthat are generally agreedndcanbe usedasa benchmarkfor discussing
existing arrangements for example Jeastrestrictiveapproachedo decisionmaking assistance,
appropride reviewand safeguardanda¥ & 2 YO\ R 8ftlisability.

3 AustralianLawReformCommission2004,W 9 |j dzEdpdcifyedDisabilityin Commonwealti.aws Final
w S LI2phIBOSB.
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SUMMARNYOFSUGGESTIONS

Throughoutthe report | havemadevarioussuggestions| havetermedthem suggestiongs
opposedto recommendationglueto the unofficial natureof the report andbecausat iswritten
with aviewto LINE @A R Nof HK /&2 R RQ ®

PARTL

Suggestionl-0:

Thatanydiscussioraboutreform of the currentregime,or the implementationof new measures,
Ay Of dzRA y deciBianyzlJ|J2chhir@riRewith a cleardiscussioraboutterminology,theory
and applicatiorof the CRPDo ensurethe W 3 2 ¢f fefarf are clearandachievable.

Suggestionl-1
ThatMWCconsideroptionsfor legislativeamendmentthat providesfor fluctuating capacity.

Suggestionl-2

Toconsiderwhether s.58(1)of the Adultswith Incapacity(Scotland)Act 2000shouldbe amendedto
more clearly articulatehat capacityneedsto be determinedwith respectto eachmatter or type of
decision.

Suggestionl-3

Toconsiderwhethers.58 ofthe Adultswith Incapacity(Scotland)Act2000should beamendedto
referto the Wy SférR decision tobe made(similarto QLDhelping toensureguardianshiprders
and powersare grantedonly whennecessatry.

Suggestionl-4

Toconsiderwhether s.58(1)(b)f the Adultswith Incapacity(Scotland)Act 2000 shoulde expanded
to requirethat no other means would besufficient, notonly means providedinderthe Act. This
might helpto ensurethat anorder isnot madewhere other mechanismsincluding existing informal
arrangementsare sufficient.

Suggestionl-5

Similarto recommendations/-11to 7-17 of the QueenslandReviewthat guidelinesn regulations
be considered undethe Adultswith Incapacity(Scotland)Act 2000to facilitate more consistentand
appropriateapplicationof the testfor ¥ O | LIbySHhefifRCOurts Alsoconsiderthe NewSouth
WalesCapacityToolkit.

Suggestionl-6
Considewhether standardsagreementor other arrangementsould bedevelopedwith financial
institutionsand servicgrovidersto providegreaterrecognitionof informal arrangements.

Suggestionl-7
Considettegislatedrequirementsfor disabilityserviceprovidersthat encouragehe promotionand
useof informal socialand supportnetworks.

13




Suggestionl-8
Considerfocussingon, anddeveloping optiongor, mediation thatmayresolveconflictsthat
otherwiseresultin guardianship.

Suggestionl-9
Considethe developmentof pre-hearing investigation unitsyith skillsandknowledgeto divert
adultsandcarersto serviceghat mayreducethe needfor guardianship.

Suggestion 110
Considettegislativeoptionsthat obligate SheriffCourtsor localauthoritiesto conciliatematters.

Suggestion 111
Considereviewinglegalaid settingsn Scotlandand removinghe needfor legalaid by reducing
courtcosts.

Suggestion 112
Considemwhethera Tribunalapproachto determiningguardianshiprdersmaybe preferableto
existing usef Sheriff Courts.

Suggestion 113

Considedevelopinga standard guardianship application fortmat guidesthe applicantthrough
appropriateconsiderationsand legislativecriteria formakingan order, emphasising the@rinciplesin
the Adultswith Incapacity(Scotland)Act 2000.

Suggestion 114
Thatprocessegor reviewing/monitoringCourtprocessesndthe nature/form of ordersandare
enhancedandgivengreaterfocus.

Suggestion 115
Consideregulationsor legislative amendmentthat providemore guidanceaboutthe form that
ordersshouldtake.

Suggestion 116

Considethe typesof mattersand decisionghat are limited or excludedin Scottishguardianship
legislation azompared to Australian regimes, and whetleatisting legislativeettingsare
appropriate.

Suggestion 117

Considemamendmentof the Adultswith Incapacity(Scotland)Act 2000to allow Sherriff Courtgo
specifyin guardianshiprdersthat powersare only activeduring periodsvhenthe adultlacks
capacity. Thisisoneform of accounting forfluctuating capacity, seealsosuggestiori-1.

Suggestion 118
Considerasa priority, optionsfor regulatingwhenandhow guardianshiprdersconferthe power
to userestrictivepracticeswith respectto anadult, or to sanction othergo userestrictivepractices.
Thisconsideration shouléhcludespecificprocessegor granting powersandoverseeingheir
implementation. Seealsosuggestior8-7.
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Suggestion 119
Considethe implementationof Y O 2 Y'Y dizgzh Sl&R A ds gindlt&raativ&o the appointmentof
the localauthority asguardian.

Suggestion 120

Considempossibleadditionalcriteriaregardingthe suitability of the proposedguardianin the Adults
with Incapacity(Scotland)Act2000,and thebenefit of referring tointerpersonal.emotional
compatibilityof the guardianandthe adult.

Suggestion 121
Legislateo includea mandatorymaximumperiodfor guardianshiprders.

PART2

Suggestior2-0
Continueto researchand consideroptionsfor the useof supported decisionmakingin the Scottish
context.

Suggestior2-1
Carefullyconsiderthe definitionaland theoreticaissuedo determinespecificallywhat anyreform
NB 3 I NR A y 3 dedisiodzniikiaghaltedRify to achieve.

Suggestior2-2
Considerunning pilotsof W & dzLJLXebldioSRKhgin consultationwith communityandcivil
society organisationgnd userof the existing gardianship system.

PART3

Suggestior8-0
Inquireaboutwhetherinterlocutorsandapplicationscould be suppliedto MWCaselectronicpdfs.
Encouragehe useof typed materialin applicationsand interlocutors.

Suggestior8-1
Toimplementthe useof indicatorsoutlinedin this Partas acomponentof the systemfor allocating
guardianshipyisits.

Suggestior3-2

MWClvisitorsdiscussvhy there is asmall amounbf datarecordedin section6 of the visit form with
respectto mostformsof treatment listed,andwhether there are optionsto removeobstacles

(if uncovered)o accurateand consistent collectioaf data.

Suggestior3-3
Discussandrecord criteria/definitiondor typesof treatment in section6 of the visitform ¢ that is,
whentreatment shouldbefoundto 6 S LY¥A¥DIBKA I YOG A2YSRQ®
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Suggestior3-4
Amendthe visitform to reduceconfusion (ieQ K I y 3 A y Jto leswedy $ R AN & Vi RO
f S| @sBedigh3.1.

Suggestior3-5
Amendthe visitform to providinganoption for visitorsto select whethetthey are W dzy” O Salidut: A y Q
treatmentbeingW ALY | 0B &I y O ¢ deefigf BIR Q

Suggestior3-6

Amendthe visit form and protocolsto requirethat visitorsalwaysindicatewhethertreatmentisWA y
LY I OBi®idt | cdBday O Saksh Whetiffe@rgatmentisWa | y O (WyRWYRA B 2y SRQ
Y dzy” O Scééesugggsteamendmentso section6 of the form in fig 3.1.

Checlwhetherfindingsabovearethe resultof errorsin transportingdata from visit formsinto IMP.

Suggestior3-7

Suggestobbying formore specific/lesdroad powerdn ordersg particularlyregarding restrictive
practicessuchasrestraintand seclusionPerhapdegislationor regulationscouldbe consideredhat
require Sheriffsto indicatewhether certaintreatmentis sanctionedor not andif soW ¢ K €hia @
would assistthe Commissiorin its work, especiallywith respectto allocating visitdasedon
particular treatmentor restriction/deprivationof liberty in general.

Suggestior3-8

Aspart of discussionsinder Suggestior8-3 - aboutwhat criteria/definitionsareto be usedin
determining whethetreatment shouldbe found tobe WAY addBKa | y O G198 R Q
speaking abouivhat broadlanguageshouldbe acceptedassanctioning treatment.In this context,
the prevailing teswill haveto be what broad languagés acceptedoy Courtsassanctioning this
treatment.

Suggestior3-9

Suggeshaddingan elementto section6 of the visitform that asksvisitorsto record whether
treatmentis sanctionecoy W & LIS®DW & RIBIQRaGewhereit isfound to be sanctioned.For
clarity, | suggesthanging thecurrentleadin sentencen section6 from 'are they sanctionedoy
specificguardianship powergb 'are they sanctionedoy guardianship powers'.

Suggestion 310
Suggestindertakingmorework to considerallocatinga proportion of guardianshipvisitsto extant
order ratherthan solelyto neworders.

Suggestion 311

Retrospectively vistomeindividualsfor whomWNEB & 6 NIRA Wil GredleddsiakigsyeQ

If possibleretrospectivelyvisit someindividualswho presentwith avariety of indicators,including
restrictiononW T NE®REY O3S Q@

Specificsuggestion “restraint’
Suggestior3.1-1 considewhethe to collectdata on theuseof chemicarestraintand whatcriteria
would beusedfor determining wheritisWAY a0BKA | YOG A2 Y SRQ®
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Part1- GOMPARATIVEANALYSS

Introduction

Part1 aimsto pull togethera variety of information aboutthe proxydecisionmaking regime
Australiaand Scotlandwith a focuson financialandwelfare guardianship.TheScottishregimeis
reviewedandcomparedto the regimesin Australia. Underthe Australian constitutiomesponsibility
for welfareandfinancial guardianshis managedoy Statesand Territoriesnot by the
Commonwealth GovernmenfThereare 8 independentguardianship regimeis Australiathat can
be comparedand contrastedvith the regimein Scotlandg New SouthWales,Victoria,Queensland,
Western AustraliaSouthern Australialasmaniathe Australian Capital' erritoryandthe Northern
Territory.

Tocompareandcontrastall elementsof theseregimeswould beanimmenseundertaking covering
variousvolumes. Theanalysidocusse®n keyissueddiscussedn the recent Australian reviewand
in general commentantp makesomesuggestiongboutareasof future discussionn Scotland. The
report alsoattemptsto coverarangeof issueghat were highlightedin initial meetingswith the
Commission. Among theseare the proliferation of ordersand theimpressiorthat ordersare being
createdfor adultswho potentially do not requirethem. Thereare also concernsaisedabaout the
standardisatiorof powersin ordersand thegrantingof powersthat are not necessarilyneeded.

Therecent reviewsnto substitutedecision makingn New SouthWales,Victoriaand Queensland
producedmanyhundredsof pagesof useful analysis andre a good resourcdor anyfuture reform
considerationsn Scotland. TheScottishLawCommission drewignificantlyfrom the Victorian
Reviewfor its report into deprivationof liberty for adultswith incapacity publishedin October2014.

Again this Partattemptsto avoidconcreteconclusionsbut aimsprimarilyto raiseissuesand
provideusefulinformationto fuel{ O 2 (i fowngiRcOsSions.

Theanalysisand discussiorfocuson the extentto whichthe regimesalign withthe Wy $3 NI RA 3 Y Q
in thinking abaut guardianshignd substitute decisionmakingandthe generalprinciples

underpinning Articlel 2 of the CRPDAsdiscussedn the WA y (i NPaRd&@(5 NIlfe Seiv Q >
paradigmfocuseson maintaining theright of the adultto makedecisiondor themselves and

supporting thento do so. Thereisamoveawayfrom paternalismtowardsleastrestrictiveoptions

for decisionmakingassistancend theuseof substitutedecisionmaking as lastresort.

Perhapghe mostcomplexdebatethat proxydecisionmaking regimeattempt to manages theline
betweenthe competing righto autonomy,and thedesireto fosterthis autonomy,and the

obligationto protect and enhancea broadersetof human rights. Theanalysidy PeopleWith
DisabilityAustraliain the 2009LJdzo f A O i A FEyerywhere ReddyaitiyrSBersonavith
DisabilityasPersonBeforethe [ | gu@portedthe viewthat modificationsandlimits to autonomy
relatedrightswere appropriatewherethey resultin aWy & 8 y Softtie fedlisationofthe LIS NBR 2 Y Q &
humanrightsasa whole

“ peoplewith DisabilityAustralia EveryoneEverywhereRecognitiorof Personswith DisabilityasPersons
Beforethe Law,PWDApp 249.
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Theattempt to managethis balanceis evidentin the legislationoutlined below, particularlyin the
principles embeddeth eachAct.

Population

Althougha crudecomparator,it isinterestingthat from a population perspectivéustralian States
and Territoriesd W 2 dzNA appdatiabd iBefulcdnparatorsto Scotland. TheStatesof
QueenslandndVictoria havehe mostsimilarpopulation sizéo that of Scotland. It would beideal
if it were possibleto makecomparisondasedon budgetandcaseload.l did attemptto investigate
optionsfor this analysisthoughit is ultimately beyondthe scopeof this reviewand publically
availableinformation. It is particularlydifficult to makespending omparisongdueto the fact that
guardianshiprders aremadeand monitoredin Scotlandby localSherriff CourtandWf 2 O

| dz(i K 2 Mdich dp&ate@ramuchsmallerscalethan the jurisdictionwide tribunalsand
legislativeauthorities(including publiguardians}hat existin Australian jurisdictions.

Australia Populationat end Marqtr 2014
Australia(*) 23,425,700
New SouthWales 7,500,600
Victoria 5,821,300
Queensland 4,708,500
SouthAustralia 1,682,600
Western Australia 2,566,600
Tasmania 514,700
NorthernTerritory 243,700
Australian Capitalerritory 385,600°

(*) IncludesOther TerritoriescomprisinglerviBayTerritory, Christmadslandandthe CocogKeeling)slands.

Scotland Projectedpopulation at 2014
5,346,12¢°

Entryinto the guardianshipregime

Ensuring thasubstitutedecisionmaking regimesperateasa measureof lastresortrequires
significantfocuson the legislativeand policysettingsat the point of entry into the regime.
Developingeriteriain lawto identify which peoplewill be coveredby guardianshipr substitute
decisionmakingorders,andin whatcircumstancesis a significantfocusof the recent Australian
reviews.

Thereare non-legislativeissueghat alsoimpactuponwhetheran adult comesinto contactwith the
guardianship procesand whetherthe regimeistruly only coveringthoseadultsthat needit. Wt dza K
T I O canhbe®x@minedandremovedwhere possible. Forexample considerationcanbe givento
making arrangementwith the banking sectoto providefor greaterrecognitionof informal support
networksor nontraditional waysof communicating decisionsThisfocuson removing societal

!* AustralianBureauof Statisticsghttp://www.abs.gov.au/ausstats/abs@.nsf/mf/3101.8/
®NationalRecordsScotland<http://www.nrscotland.gov.uk/statisticsand-data/statistics/statisticsby-
theme/population/populationrprojections/populationprojectionsscotland/2012based/listof-figures>
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http://www.abs.gov.au/ausstats/abs%40.nsf/mf/3101.0/
http://www.abs.gov.au/ausstats/abs%40.nsf/mf/3101.0/
http://www.nrscotland.gov.uk/statistics-and-data/statistics/statistics-by-

barriers todecisionmaking byadultswith impairedcapacityaccordswith the social modebf
disability. Thereis greatvaluein considering thesxtentto which societyexcludesandinhibits
personswith disabilitiesincluding through theexistenceof unnecessarpbstaclego participation.

It isalsousefulto considemwhat alternativesexistto guardianshigndwhether further alternatives
couldbe developedjncludingthosealternativesreferredto asW & dzLILE2NA SRY YI {1 Ay 3 Qd

ThresholdprovisionsandWO I LJF OA G & Q

Settinglegalcriteriais complicated bythe uniquenatureof anl R dzabilit@té makedecisionsas
well asthe varietyof uniquecircumstancesn ani y R A @lfeRndridetefriinewhether substitute
decisionmakingis appropriate. Relevantircumstances mighihcludethe nature of decisiongo be
madein aLJS N&life)fh@ tbrm andsizeof the estateto be managedthe existenceof supportive
informal networks,and thepersonalityand dispositionof the adult andtheir carers.

WD I i $uBHiKMNBcarkidetatdassuchasthe conceptof W O | LIlai® dritic@ t@ fiding the
balancebetweenprotectinganA y R A @righ wrledalGedacityand autonomy,and protecting the
A Y R A @dtherdights @bdinterests.

Setting too highathresholdfor capacity wiltend to weigh againghe principleof self
determination, whilesetting thestandardtoo low mayplacethe adult atriskof harm?’

A significantfocusof discussiorof the reviewsin QueenslandNew SouthWalesand Victoriawasthe
conceptof WO I LIFodkdisi®nthaking. Whendoesa personW OO 1.J- dhdtiiedefare become
a candidatefor substitutedecisionmaking?

Themannerin whichlegislation flowsnto practiceis alwaysa critical consideration. Constructing
provisiongthat align withthe desiredtheoreticalapproachis one considerationthe principlesalso
need tobe applicable.In addition,the appropriateframeworksand monitoring arecriticalto
ensuring thepracticalapplicationmatchesthe desiredtheoreticalapproach.Monitoring is discussed
later in this Part.

Australian jurisdictionand Scotland phraseir W (i K NJBpiokigohisiR @fferent ways,each
revolvingarounddifferent incarnationsof the conceptof capacity¢ sometimesusingequivalent
phrasesuchasWA Y LJdekididBRlF { Ay 3 oAt AGRQO®

Capacity
Thereathree generalapproachedo capacity:

1 Thefunctionalapproachwherea personhasimpairedcapacityfor a particulardecisionif
they are unableto understand thenature andeffect of the decision athe time the decision
is tobe made.

1 Thestatusapproachwhereaperson lackshe requisitecapacity wherehey havea certain
W3 G Fsiichas garticulardiagnosisor their age,for example the statusof WOK A f RNB y Q
under16yearsof age.

" Page266,Queensland.awReformCommissionA Reviewof v dz$ S v & Gulrglid<higaws Report,
Volumel,<http://www.glrc.gld.gov.au/reports/r67_vol_1.pdf
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http://www.qlrc.qld.gov.au/reports/r67_vol_1.pdf
http://www.qlrc.qld.gov.au/reports/r67_vol_1.pdf

1 Theoutcomeapproach:.where a personlackscapacityif their decisionis not what other
peoplethink it shouldbe, or is notconsidereda ¥ 3 2 @ 8 S y & dedsiorboRdoesnot
objectively appeato be inthe LIS NARitefeSts’®

Thefunctionalapproachis generallyconsideredo bethe WY 2 R &N jfalerableapproachto
capacity:® Thisapproach igavoredby the reviewsin NewSouthWales Queenslandnd Victoria.
Many jurisdictionsin whichlaw reform hasoccurred haveadopteda statutory test for capacity that
ismodelledon the functionalapproach?’ New SouthWalesis one Australian jurisdictionvhere a
legislativedefinition hasnot been implemented.Asdiscussedbelow, New SouthWalesrelieson a
common lawdefinitionof WO I LIth& wasrbtGupportedby the Reviewor submissionso the
Review. TheGovernmentesponseaeferred thequestion toa NSWLawReform Commission Review
that doesnot appearto haveeventuated.

Thefunctionalapproachto capacityisthoughtto bestpreservethe right of the individualto make
choicesgvenchoiceghat othersmaynot agreewith. Thefunctionalapproach and théocusonthe

| R dzindegstandingor a particular taskalignswith the leastrestrictiveapproach.TheWa i | { dz&

I LILINRvhsCoiksidleredn the QLDReviewto be incompatiblewith the principleof maximising the

I R dzAutowdenyin decisioamaking. TheQLDLawReformCommission consideratiatthe W& (i | i dza ¢
approach also violateie | R dzight @ dreedomfrom discriminationon the groundsof disability.

TheW 2 dzii 6 2Jv)8RvasCoikisileredo be unsatisfactorybecauset involvesan assessmenof

thel R dzhctudddgcisionratherthananassessmentfthel R dzhbilitRt& makea decision?* An

W2 dzii © 2B Rdulddayeroushcapturethoseindividualsconsideredo be unusualor

eccentric.

All Australian jurisdictionsgther than Queenslandincludesomeform of W a (i lelénuzdtt®cause

they specifythat the adult must havea disability- that is, aLJS NAigpéaifedcapacityresultsfrom a
disabilityor condition. TheQLD Publit R @ 2 Odutimi<iba tahe QLD Reviewoted that the

inclusionof W & (i leléndadisNelpedto WA | F S 3 dzi ildRerdncih thefidesof adultswho are
eccentricor unconventionabnd who maymakedecisiondrom time to time with whichothersmay

notl 3 N3 ISofiern Territoryand ACTlist specificfactorsthat maynot be consideredn

determining impairedapacity including wherehe personis¥ S O O Syhasdgagein WA t 6rS 3 | €
A Y'Y 2 ¢bihdbice®

Thereviewsalsodiscusghe needto ensurethef S 3 A & &pbrdakhd yYaQatityrecognizeshat
capacitycanvaryfrom domainto domainandfrom timeto time. Thisapproachrecongisesvhatthe
VictorianReviewrefersto as amore realisticview of capacity. Thatis, capacityis not binaryor black
and whitebut canfluctuate overtime, candependon the subjectof the decisionandthe complexity
of the decision. Ensuring guardianshigoesnot ¥ 2 Zo8WNd2y” BsSidRadult, and ensuringt is a
measureof lastresortrequiresa more nuancedapproachto capacity.

'® Queensland.awReformCommissionAReviewofv dzS Sy & GulrglidRshig.aws Vol 1, pp 243.

Y bid, pp 266

20 EgGuardianshimnd AdministrationAct 2000(Qld);Mental CapacityAct 2005(UK);Mental Capacityand
GuardianshigBill2008(Ireland),in Queensland.awReformCommissionAReviewofv dzSSy af | Yy RQ&
Guardianship.aws Vol 1, pp 244.

# Queensland.awReformCommissionA Reviewofv dzS Sy & Gulrglidgh<hig aws Vol 1, pp 270

2 bid, pp 269

 GuardianshimndManagemenbf PropertyAct 1991(ACT56A
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TheVictorian Reviewonsidered thaa nuancedapproach to capacitis especiallyimportant
consideringhe demographimf peopleusing theregime. Forexample the capacityof anadult with
anagerelatedconditionmaydeteriorateovertime. Anadultwith anacquiredbrain injurymight
regaincapacity. Anadult with mentalillnessmay havefluctuatingcapacity® Thelegislationin most
regimesdoesnot dealparticularlywell with this understandingof capacity. TheQLDReview
recommendedhat conditionscould beplacedin ordersto indicatethat powersoperateonly when
the adult lackscapacity alsothat the presumptionof capacitybe appliedby the Guardianin this
instance.

TheAustralianLawReformCommissiomeport preferredan approachthat did not focuson
WOI Lat&IA G & Q

Ratherthan startingby questioning whether personhasthe capacity tomake decisions
reflectinga binaryview of capacityanddecisionmaking the preferable approachisto ask
what levelof support,or what mechanismsre necessaryto support peopleto express
their will and preferences’

Examplesf thresholdprovisions

Queensland

Queensland legislation provideshree steptest for the appointmentof a guardianor administrator
by the Tribunal.

Sectionl2 Appointment

Q) Thetribunal may, by order, appointa guardianfor a personalmatter, or anadministratorfor
afinancial matter for anadult if the tribunal is satisfied

(@ the adult hasimpairedcapacityfor the matter; and

(b) there isa needfor a decisionin relationto the matter or the adultislikelyto do
somethingin relationto the matter that involves or islikelyto involve,unreasonable
riskto the adult'shealth,welfareor property;and

(©) without anappointment
0] the adult'sneeds willhot be adequatelymet; or

(i) the adult'sinterestswill not be adequatelyprotected.

Thefirst stepisto determinethe I R dztafjaGitifor amatter. UnderSchedulet of the Queensland
Act, capacity for a person foramatter, means thepersonis capableoft

2 Chapter7, GuardianshipFinalReport24, VictorianLawReformCommission
% AustralianLawReformCommission2004,% 9 lj dzEdpdcityghdDisabilityin Commonwealti_aws Final
wS LIZPNIBQ =
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(@) understanding thenature and effectof decisionsaboutthe matter; and
(b) freely andvoluntarilymaking decisionaboutthe matter; and
(© communicating thedecisiondn someway.

ThisdefinitionreflectsaW F dzy” Otésko? cpaditydThepresumptionof capacitymustbe applied
whenconsidering thecapacityof the adult usingthe abovetest. TheQLDReviewecommended
that the Actgivefurther directionaboutthe waysin which theadult maycommunicatetheir
decisions.

Thesecond stepn the test focussesnthe Wy Sf6rR @&cision tobe made,or that the adultis
likelyto put their health,welfareor property at unreasonableisk TheW y Sf8rR @cisionis an
interesting addition tahe test that assistsn disqualifying applicationfor ordersthat are not strictly
necessarybut perhapsappliedfor W Oy & Ge@darises. Thesecondpart of s.12(1)(b)regarding
unreasonableisk,appeargo allowfor preemptiveorders.

TheVictorian Revievarguesthat it should bepossibleto appointa guardianin certaincircumstances
wherethere is not anexisting needor adecision. It isarguedthat this allowsfor advanceplanning
for peoplewith seriouslyimpaireddecisionmaking abilitywho cannotplanaheadfor themselves.
Note though thatthis is only recommendedasan option for peoplewho W X |-higiiy unlikelyto
attain the capacityto maketheir own decisionsat anystageof their life, evenwith significant

a dzLJL32 NI Qo

Thethird step,playsarole in ensuring thathe right of the adultto makedecisionsshould be
restrictedandinterferedwith asminimallyaspossible Thesecondandthird stepsmeanthat the

groundswill not be satisfiedif other arrangementsincludinginformal arrangements, areneeting

the needsto the adult andprotecting thel R dzintérés&2’ Coupledwith the Wt NB&EE NA OG A &S
principlein GeneralPrinciple7(3)(c)in Schedulel, the thresholdtest for entry into the QLD

guardianship regimeetswhat the QLDReviewrefersto asaWK A 3K (G KNBaAK2f RQ®

TheQLDActdoesnot specificallynanagefluctuating capacitpvertime. Theprimarymethod by
whichfluctuating capacitys manageds viamonitoring of the order and anysubsequent requedor
review, also through thdact that Queensland orderaretime limited. Thisdoesnot accountfor
individualswhosecapacitymayfluctuate as aresultof a condition thatdoesnot alwayspresentin a
mannerthat inhibits capacity for example someformsof mentalillness. Asmentioned,the QLD
reviewrecommendedhe Actbe amendedto allowthe Tribunalto placeconditionsin the order that
the powersare only in effect whenthe adultlackscapacity,and thatthe guardian shouldpplythe
presumptionof capacityin making thisassessment & point in time.

Scotland

TheScottishAdultswith Incapacity(ScotlandActalso recognizethat capacityis decision specific
and thatcapacitycanW NB ‘stableymprove, fluctuateor R S (i S NAB2fbkkthie Sofiencement
of the ActcapacitywasW lof yt 2 (i KahdfB€@deemedto lackcapacityhadfew rights? It isnot

*VictorianLawReformCommission2012,GuardianshipEinalReport24, pp. xxvi

" Queensland.awReformCommission2010,AReviewofv dzS S y & GularglidR€di@ aws Vol 1, Pages4
and65

28 ScottishGovernmentGuardianshi@ndInterventionOrdersg makinganapplication:
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clearhowthe ScottishAct, or the systemgenerally dealswith the fact that capacitycanW NS Y I A y
stable,improve, fluctuateor R S (i S NASEd¥landi cduldonsidée discussionn the Queensland
Reviewasdescribedabove.

Suggestior-1
ThatMWCconsideroptionsfor legislativeamendmentthat providesfor fluctuating capacity.

Considethe recommendationin the Queensland Revievecommendation thapowerscanbe
grantedon condition thatthey are enlivenedonly when theadult lackscapacity asdetermined
using thepresumptionof capacity.

Suggestiori-21 relatesto removing indefinite ordens Scotland. Automatic periodiceview
by SheriffCourtsassistan managing fluctuatingsapacity.

Thethresholdtest for makinga guardianshiprder isproscribedin section58 of the AdultsWith
Incapacity(Scotland)Act 2000.

Subsectiorb8(1)- Wherethe sheriffis satisfiedin consideringan applicationunder section57
thatt

(a)the adultisincapablein relation to decisionsabout, or of actingto safeguardor promote
hisinterestsin, his property, financial affairor personalwelfare,andis likelyto continueto
be so incapableand

(b) no other meansprovided by or under this Act would be sufficientto enablethe | R dzf G Q&
interestsin hisproperty, financial affairor personalwelfareto be safeguardedr promoted,

he maygrantthe application.

Underthe ScottishAct, interventionorderscanalsobe awardedby the Courtfor W 2 ¢ $dedBions
or matters. Interestingly,unders.58(3),f the Sheriffis satisfiedthat anintervention orderwould be
sufficient (to enablgéhe I R dzintérésgin his property, financial affairor personalwelfareto be
safeguardedr promoted)the Sheriffcan considethe applicationfor a guardianshiprderto bean
application foranintervention order,and tograntthat application. Thisis aninterestingmechanism
for helping to ensurehat aguardianshiprder isgrantedas ameasureof lastresortandthat least
restrictivemechanismgor managingssuesare availablein the Act.

Suggestiori-2
Toconsiderwhethers.58(1)of the Adultswith Incapacity(Scotland)Act 2000shouldbe amendedto

more clearlyarticulatethat capacityneedsto be determinedwith respectto eachmatter or type of
decision.

Suggestiori-3

Toconsidenwhether s.580f the Adultswith Incapacity(Scotland)Act 2000should beamendedto
referto the Wy SfSrid @ecision tabe made(similarto QLDelping toensureguardianshiprders
and powersare grantedonly whennecessary.

AGuidefor Carerspp 4
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Suggestiorl-4

Toconsidewhethers.58(1)(bpf the Adultswith Incapacity(Scotland)Act2000shouldbe expanded
to requirethat no other means would besufficient, notonly means providedinderthe Act. This
might helpto ensurethat anorder isnot madewhereother mechanismsincluding existing informal
arrangementsare sufficient.

Underthe ScottishAct, anadult lackslegalcapacityto makea particulardecisionwhenthereis
evidencethat they are unableto:

¢ understandthe information relevanto the decision;or
¢ makeadecision basedn the information givenpr

¢ actonthe decision;or

¢ communicatethe decision;or

¢ retainthe memoryof the decision.

TheActalsoprovidesthat a personcannotbe deemedincapableby reasonof aninability to
communicatedecisionsunlessall practicalstepshavebeen takerto assistthe adultto
communicate.

Thisdefinition followsthe W ¥ dzy” OdppréaghlAsisthe casein SouthAustraliaand Queensland,
there aredirectreferencego the capacityof the individualto communicatedecisions.The
specification thagll practicalstepsmustbe takento assist ircommunicationraccordswith the social
modelof disabilityandthe new paradigmin thinking aboutdisability.

Suggestiori-5

Similarto recommendationg-11to 7-17 of the QueenslandReviewthat guidelinesn regulaions
be considered undethe Adultswith Incapacity(Scotland)Act 2000to facilitate more consistentand
appropriateapplicationof the testfor WO | LIbyShefiffE@urts. Alsoconsiderthe NewSouth
WalesCapacityT oolKit.

NewSouthWales

TheNSWparliamentaryreviewinto guardianship highlighted thiact that there isno single
legislated definition fotcapacity'in NSW.Boththe GuardianshigAct 1987and theNSWTrusteeand
Guardian Ac2009use'capacity' todeterminewhen substitutedecisionmaking arrangementsill
be appliedin relationto anindividual. No definition for capacityis providedfor in either Act.
Theabsenceof alegislateddefinition leavexommonlaw to providethe relevanttest. According to
submissiongindadviceto the NSWReview the test appliedis that formedin the 1982NSW
SupremeCourtjudgmentof JusticePowellin PYvsRJS A goodoverview of the test andin this case
is providedfrom page25 of the NSWreport.

Incapacityis definedin terms of the ability of the adultto R S I farealdngblycompetent¥ I &4 KA 2 y Q
with W (i d¢dnaryroutine affairsof Y | yafiddwhetherrisksresultfrom the absenceof this ability. It
needsto be shownthat thereisa realriskresulting fromthe lackof competencethat the adult
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maybeR A & I R@ I y thé cAn8lRtof $uXHaffairs;or that suchmoneysor property whichhe or
shemay possessnay be dissipatedof lostF

Justicet 2 ¢ Suidge@entdescribesarangeof inabilitiesthat would notmeetthe threshold for

WA y Ol Likstiodednelifdizatesthat it isinsufficientthat the adultlacksthe W K Aedefof 6 A £ A G &
required to manageomplicated transactionsr that the adult doesnot dealwith simplemattersin

the mostefficientmanner. In ReGHI two further considerationsncluded:

 Whetherthe adultiswillingto W & %u&i{ake appropriatel R @ xhér&f@eremovingthe
riskof being disadvantaged.

1 Whetherthe adultis ableto identify andmanageattemptsto exploitthem.

Thetest asdescribedn submissionsisinadequatefor a numberof reasons:
1 Thetest doesnot accountfor the variablenature of capacity

1 Setabarthat excludedsomepeoplefrom assistancevho needed assistancelt is notvery
usefulfor situationswhere a personcanmanagemostdecisiondn their life except
complicatedmattersthat maybe requiredof them.

1 Tendsto definepeopleashaving capacitgr not
1 Isambiguousandnarrow anddifficult to applyin practice.

1 Thereisatension betweerthe testin the judgment,whichrequiresthe personnot to be
ableto managetheir financial affairat all, andboth NSWActsthat makeprovisionfor
managing parof anestate.

TheNSWGovernmentesponseto the 2010report resulting fromthe Reviewhighlighteda
preferencefor maintaininga commonlaw definition with capacityto shift overtime. The
Governmentesponseaeferred thematter to the NSWLawReformCommissiorfor consideration. It
doesnot appear thatthis reviewoccurredor is currentlyin the work programfor the NSWLaw
ReformCommission.

OtherAustralianjurisdictions

Thethresholdtest usedin the Australian Capitalerritoryisverysimilarto that usedin Queensland.
Thetest appeardso accountfor fluctuating capacitypy providing thatWhile the person haghe
impaired decisiommakingability ¢ (i) there is, or islikelyto be,aneedforaRS OA & A 2 y X O

TheACTlegislation focussesnwhether the | R dziledisibamaking abilitis WA Y LI-didebkd R Q
conditionor state. Inthe NorthernTerritory, Tasmaniayictoriaand WesternAustraliathere isa
common focumnanl R dzbilitpta makeW N5 | & 2 gzR 8 ¥ SWédieinQiraliafocuseson
the R dzhbilityxd look after their own healthand safety.WestAustralian legislation aldooksto

# PYv RJ$1982]2 NSWLR00in NSWStandingCommitteeon Socialssues2010,Substitutedecision
makingfor peoplelackingcapacity pp 25.
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whetherthe adultis inneedof oversight,careor control, in both the interestof their safetyand
healthor in theinterestsof protectingothers.

SouthAustralian legislatioanadulthas® Y S WA (1Ot Lithébeithiéyda@ unableto look after their
health, safetyor welfareor ableto managetheir affairs.

All Australian jurisdictionsther than Queensland includa diagnosticdhreshold,that is, the
impairmentof incapacity mustesultfrom a disability,or conditionor state. Thediagnostic
thresholdis craftedin a different mannerin eachjurisdiction. Aspreviouslydescribedthis addsan
elementofthe W & (i lapprdzcittathe definition, in combinationwith other aspects.

PushFactors

It isusefulto considerwhy peopleenter into the guardianshigegimeand whatthe pushfactorsare,
alsowhetherthere are pushfactorsthat could beremovedor managedhrougha methodother
than guardianship.What are the alternativesto guardianship thamight better maintainthe rights
and autonomyof the adult?

What are the pushfactors?

Avariety of factorsare identified asleadingto the decision toformalisedecisiormaking processes
viaguardianship:

1 the personwishingto makea decision forthe adult doesnot have thenecessanauthority to

do soor authority acceptableto third parties;

the authority of the personmakingthe decisionis disputed;

there isno appropriateperson to makehe decision;

adecision beingnadefor the adultis considerednappropriate;or

a conflictoccursoverthe decisionmaking process.

There isconflictbetweenthe adult andtheir carersaboutwhat carethey need,or where

they need tolive.

Thepersonis strugglingto makedecisionspr becausehey cannotsafeguaraheir finances

or their property.

1 It maybe becausehe carersor relativeswant to havea centralrole in all the decisions
beingmadefor the personwho lackscapacity In somesituationsguardianships sought
primarilyto makefinancialarrangementsandwelfare powersare decidedat the sametime.

1 An appointmenimaybe soughtif the adult hasno family or friendswilling andableto make
decisiondor them anda decision need$o be madefor the adult.

1 Anappointmentmaybe necessaryf the adult hasfamily or friendswillingandableto make
decisiongor them, but the I R dzheédSadie not being metc as aresult,for example of
inappropriatedecisiondbeingmadefor the adult.

f Aformalappointmentmayalsobe necessaryf anattorneyis not actingin thel Rdzt i Q&
interestsandan alternativedecisionmakeris required*

1 Theadultmaybe at riskof abuseneglector evenexploitationfrom other people,eventheir
carers.

= g € € €

=

¥ scottishGovernmentGuardianshignd InterventionOrdersq makinganapplication,pp 10.
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1 Theadultmayalsobe at riskof neglecting themselvegotentially becausehey Wannotfully
appreciatehisorherowny SSR & Q @

Dealingswith financial and other institutions

Asoutlinedin the list above,carerscanfacesubstantialissuedn dealingwith third partieson behalf
of the adult, includingbanks,doctors,and other serviceproviders. Thesdlifficultieshavebeen
raisedas afactorthat encouragegarersto seekto createformalisedarrangementsuchasfinancial
guardianship? Thismotivation maybe reducedif systems, processyrangementsstandardsor
agreemenswere made withthe financeindustryto provide greatetrrecognitionof informal support
arrangements.In Queenslandfor example there is an obligationon disabilityserviceprovidersto
recogniseand supportinformal networks.Underthe DisabilityService#\ct 2006 (QIld)funded
serviceprovidersare monitored andmeasuredagainstDisabilityServiceStandardsas aresultof a
certification processDisabilityServiceStandards regardssupportfor informal networks.

TheQueensland and Administration AQ00(QId),in section 154 providesfor the formalisationof
a particulardecisionsby informal decisionmakers.

Suggestiori-6
Considemwhether standardsagreementsor other arrangementsould bedevelopedwith financial
institutionsand servicerovidersto providegreaterrecognitionof informalarrangements.

Suggestiorl-7
Considetegislatedrequirementsfor disabilityserviceprovidersthat encouragethe promotionand
useof informal socialand supportnetworks.

Conflictamongcarersand familymembers

Wherethere is conflictamong carersibout decisionor carerelating tothe adult, thiscan resulin
applicationsbeingmadeto formalisedecisionmakingprocessewiasubstitutedecisionmaking.
However this maynot alwaysbe necessanandthere are arangeof programsand approachessed
in Australian jurisdictionto managehesesituationsandto determineif guardianships strictly
necessary Mediationis usedin variousjurisdictionsto seekto resolvedisputesand conflictthat
might otherwiseresultin guardianship.

Suggestior-8

Considefocussingon, anddeveloping optiongor, mediation thatmayresolveconflictsthat
otherwiseresultin guardianship.

L SouthAustralianGuardianshiBoard, AnnualReport,20132014,Pp35
¥ Queensland.awReformCommission2010,A Reviewofv dz$ S y a Gulargiidv$hi.aws Vol 3, Pagel 3
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Mechanismdor identifying and managingresolvablepush factors

In NSW the Guardianship Tribun&bcussessignificanteffort and resourcesn pre-hearing

processeshat aimto assistin the developmentof solutionsthat do notinvolvesubstitutedecision
making® The¢ N 6 d@yordihafigrand InvestigationUnitis part of W humberof pre-hearing
diversionarystrategiesto dealwith unnecessaryr inappropriatel LILX A OThétANZAYoad@/at f Q &
submissiono the NSWReviewprovidesdetail aboutthe unit andits processesnd expertise.Such
aprocesscould beinvestigatedn more detail for replicationin the Scottishcontext. Investigation
officersfrom the unit asses®&veryapplicationandwhetherthere are alternativeoptionsfor

managing th@ssuegaisedin the application. The! y Aelp@riisein the NSWdisabilityservice
systemmeans theyare in a position tosuggestariousservicesand optionsasalternativesto
guardianship.

Thet¢ N 0 dobinigsiortd the NSWReview claimethat for the 2006/2007financialyear30%of
applicationgfor new guardianshiprderswereNB & 2 f @S R ordieyted gribido 1K (ST &NA y 3 Q ®
Only59%o0f applicationghat proceededo hearing resultedn aguardianship orderTheprocesof
investigationwasalsousedto identify andmanageinstance<f abuseand exploitation.

Thefactthat 30%of applicationsn 2006/2007couldbe resolvedinformally demonstrateshat there
arelikelyto be manyinstancesn other jurisdictionswhere ordersare created forpeoplethat might
not be needed. Thestatisticalsoequatesto a significantsavingof the ¢ NJA 0 dixyelarid @¥e&ources.
Thistime could bededicated towards greater consideratioficomplexand appropriateapplications,
andin generating appropriatandtailored orders. Finding additionalime andresources

will be increasinglymportantasdemandon Tribunalsand Sheriff Courtgcreasebecause

of ageing poplationsin Australiaand Scotland.

Undersubsectior66(1)of the GuardianshipgAct 1987 (NSW)the Tribunalhadan obligationto
conciliatematters. TheTribunalhasnow been absorbednto the largerNSWCiviland
AdministrativeTribunal.

Suggestiorl-9
Considethe developmentof pre-hearing investigation unitsyith skillsandknowledgeto divert
adultsandcarersto serviceghat mayreducethe needfor guardianship.

Suggestiorl-10
Considetegislativeoptionsthat obligate SheriffCourtsor localauthoritiesto conciliatematters.

LegalAid and cost

Aninteresting situatiorin Scotlandsthe role that legalaid arrangementgplayin encouraging
applicationdfor welfare guardianshiprders. In Scotlandjegalaidis more readilyavailableto
interestedpersonsmakingwelfareguardianship applicationsr a combinedwelfareandfinancial
guardianship applicationDuring initialmeetingswith the MWCit wassuggested thathis provides
anincentivefor lawyersto encourageapplicationsfor welfareguardianship orders/hereinterested

¥ NSWstandingCommitteeon Socialssues2010,W{ dzo ddédisibramakSgfor peoplelackingd | LI OA (& QF
Pp70.
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adults mightnot otherwiseconsiderapplying. Thereisalsoanincentive for interestedpersonsto
addwelfare powersto anapplication wherehe originalintention wasto applyfor financial powers
for avarietyof practicalreasonsfor example for dealingwith third parties.

TheTribunalsystemadoptedin most Australian jurisdictiongenerallyattemptsto reducecosts.
Makinga guardianship applicatiois generallyfree.

Suggestiorl-11
Considereviewinglegalaid settingdn Scotlandand removinghe needfor legalaid by reducing
courtcosts.

SupportedDecisionmaking

Thepoint of entry into the guardianship regimes alsothe point at whichdebateabout supportedis
focusedin a practicalsense.

Thegeneralconsensusmong commentatorand submissionso inquiriesis that someform of
substitutedecisionmaking,or W F &lzizLf JLIglIMIvaysbe necessary Thedebateabout supported
decisioamakingis about determining whatalternativesmight be implementedin the space
betweenno supportor informal supportandformal guardianship.

There i @S NI | LI 0 S i ¢ GeBisonmkindelniliatiNdfoihii@nd substituted decision
making. Situationgthat might otherwisebe dealtwith informallycanbecomeformalisedin
supporteddecisionmaking arrangementsln addition, situationsthat might otherwiseresultin
substitutedecisionmakingmight be manageahrough¥ a dzLJLJrisidgednrds.In this way,
advocatedor supporteddecisionmakingwould envisage¥ & dzLJdangémentsabsorbingmuchof
the spacecurrently occupiedby substituteddecisionmaking arrangementssubstitutedecision
makingwould becomeararer W f NJB& & @ptith. (Thereis debateabout potentially greater
formalisationof informal arrangementsand whetherthis is apositiveor negativething. Theconcept
of Wy &Ai R S ysllist®<dn Part2, alongwith other information and discussion about

W3 dzLJLXBebidioS RaRing.

Resourcingand the needto limit formal guardianship

Asidefrom theoreticalandinternationallegalreasonsthere are practicalreasongo ensurethat
guardianships usedas alastresort. Aresourceconstrainedenvironment,combinedwith an
increasing demantbr decisionmaking assistanceppears tabe the statusquo in Australiaand
Scotlandn the foreseeablduture.

As thepopulationsin both Australiaand Scotlandagea greaternumberof peoplewill develop
related conditionsthat impacton decisionmaking capability In Scotlandhe numberof
guardianshiprdersmadeeachyear haggrownsteadilysincethe Adultswith incapacity(Scotland)
Actcommenced

% Mental WelfareCommissiorior Scotland AdultsWith IncapacityActmonitoring2013/2014 pp 3.
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In Australian jurisdictionthe samesituationis beingexperienced.Thefinal annualreport for the
Guardianship Tribunalf NSW(now integrated intothe NSWCiviland AdministrativeTribunal)
highlighted thestruggleof managing increasegiorkload withoutcommensuraténcreasesn
funding. Thevariousannualreportsfrom Tribunalsn Australiaalsofocuson the changing
demographiof thoseunderguardianship?

Inall likelihood,Australianjurisdictionsand Scotland face continuationof thisincreasing demand
without relativeincreasein resources.In orderto ensureadequatetime is availablefor properly
assessingprming, monitoringandreviewingguardianship matterandorders,there needs tobe a
focuson ensuringthat guardianships usedas alastresort.

Therewill likely needto be continuedeffort to removeunnecessargasesrom the ambit of the
guardianship regiméhrough prehearing processesnd appropriate 3 | (i Sohitroig
legislation procedureandpolicy. Therewill alsobe aneed torationaliseapplication,assessment
andother processes.

As willbe explainedin the followingsectionon W O 2 y & (itieBzOR Béfddppears tabe a lackof
personalization duringhe developmentof guardianshiprdersin Scotland.Thereappeardo be
somestandardizatiorof powersbeing appliedor by guardians; perhapson advicefrom lawyers
who haveusedthe samewording previously.Certain ‘industry' influencesancreepinto
guardianship systemsThiscanoccurwhere lawyersdevelop standard wording thahey find is
acceptableo courtsandtribunalsandthen 'roll it out' whenassisting individualsith applications
for guardianship ordersThisisnot ideal,and courtsand tribunalsshouldbe encouragedo takea
moretailored approachto creationof orders,that minimizerestrictionof liberty and maintainlegal
identity to the greatestextent possible. Orderswouldideallybe basedn the circumstancesf the
individualsinvolved. Certainly the moretime courtsand tribunalshaveto allocateto eachcasethe
greaterscopethere is for this tailoring.

% SeebelowunderW R § Orhakikgaughoritiesc apotentialnewl dzii K2 NRX § 8 Q @
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Principles andcapproachto the exerciseof powers

Legislatiorin alljurisdictionscontainguiding principlesind objectsthat applyto peopleand
institutions performing functionsunderthe Act. Thelegislationalsogenerallyprovidesspecific
additionalguidelineghat direct guardiansandadministratorsin the exerciseof their functions.

Theprinciplesandobjectsare castdifferently in eachjurisdiction,though thereare somecommon
features:
1 Interventionsshouldbethe leastrestrictiveof the I R dzfreéd@raof decision andaction
1 Thewishesandviewsof the adult should beconsidered
f Thel R dzvelfa@esinterests,bestinterestare tobe promoted*

Reviewof legislationand commentary regarding Articl&2 of the CRPDand theso called'paradigm
shift', focussignificantlyon theseprinciples. Thediscussion focusemn whetherthe principles
embodythe requirementsof Article 12 andthe W LJF NJARKM FYG Q ®

Asmentioned, theW LI NJa RKM&fexstd the movementin thinking aboutdisabilityfrom a social
welfaremodelto anapproach thatviewspersonswith disabilitiesasrightsholdersand participants
in society. Theshiftincludesa greateremphasison autonomyandthe maintenanceof legalcapacity
asopposedto paternalism andhfocuson welfare.

Thevariousregimesin Australiaafford differentweight(at leaston the faceof the provisions)o the
desiresandwishesof the adult asopposedto protective considerationsuchasthe R dzZVa €2
Ay i S NBefiehiadb@ehsignificantfocusin commentaryaboutthe inclusionof considerations
suchas'bestinterests'or W ¢ S f iff leglSBtion. Suchterms are generallyassociatedwith
paternalismandnot in accordancevith the new paradigm. TheUN Committeeon the Rightsof
Personawith Disabilitiegpublisheda generalcommenton Article 12 inApril 2014.1n this comment,
the committeemadethe followingcommentsregarding# o 3 ¥ SNBEa it aQy

TheWo 3 i S priBcpléisinat asafeguard whicltomplieswith article 12 in relationto
adults. TheWg A ¥ R LINSpRradigh ynistellacethe W o 3 il S peladigmio Q
ensurethat personswith disabilitiesenjoythe right to legalcapacityon an equalbasiswith
others¥

TheCommitteeviewsconsiderationof objectiveW 6 & & il S A8 éoriof characteristiof

W3 dzo adéch a aebighedthat are not permitted under Article 12 of the CRPD. Interestingly,
‘bestinterest'is generallydefinedin Australian legislatiom relativelynon-paternalisticterms g
focussingnthe adultswishesonR S @S f 2 LIAcdAcityarik eizéuiing Eterventionsrethe
leastrestrictive. Suchconsiderationsare generallyassociatedvith the ‘newLJ: NJ Rhat3 Y Q
generallyderidesconsideration®of W6 3 & iii S AsBeing ga@rnalistiandremovingthe | Rdzf § Q&
right to choose. Thisis one of manyexamplef the mannerin whichdefinitionsand semantics

% Queensland.awReformCommission2010,A Reviewof v dzS Sy & Gulargidvshig.aws,Vol 1, Pp42.
¥ Committeeon the Rightsof Personswith Disabilities Eleventhsession31 Marchc11 April 2014,General
commentNo.1(2014),pp5
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plagueconversationsaroundguardianship.Commentatorgeadtermslike W6 & & i SaNd & (i Q
assumepaternalisticconsiderationsthoughin manyinstancesV 6 3 & il S Addafinen\@th the
oppositeintention. Thedefinitionsare also outlinedoelow.

Whendefinitionsof 'bestinterest'areread withthe overarching principleshere appears tadbe a
bonefide attempt in Australian jurisdictionsandin Scotlandto embodythe approachand
philosophythat is reflectedin Article 12 of the CRP2nd theassociated¥ LI NJ& R MrEhnking.
Whetherthe principleseffectivelyachievethis is amatter for debate. VariousAustralian
jurisdictionsare having thisdebatevialaw reform commissiomeviewsandother reporting.

Scotland

Thegeneralprinciples areoutlined in sectionl of the Adultswith Incapacity(Scotland)Act2000.The
principles applyo allinterventionsin the affairsof anadultunderor in pursuanceof the Act,
includingany orderamade. Subsectiond(2)and (3)focuson leastrestrictiveinterventionsand
ensuring interventionare measuresf lastresort. Undersubsectiorl(4)accountshouldbe taken
of the pastand presentwishesof the adult, viewsof the relativesand carersandothers. The
principles requirghe encouragemenbf the adultto exerciseand developexistingskillsto manage
their own affairs.

Theprinciples areutlinedin full belowbut, in summary all decisionanadeon behalfof a person
with impairedcapacitymust:

w
w
w

benefitthe adult

restrictthe I R dzreéd@raaslittle aspossiblewnhile still achieving thedesiredbenefit
take accountof the [ R dzpaétahd presenwishes(providing evenassistancéo aid
communication agppropriateto the needsof the individual)

take account(asfar asreasonableand practicable)of the viewsof otherswith aninterestin
the welfareof the adult

encouragehe adultto useexisting skillend, where possiblegevelop newskills®

1 Generalprinciplesand fundamental definitions

Q Theprinciples sebut insubsectiong2)to (4) shall begiveneffectto in relationto
anyinterventionin the affairsof anadult underor in pursuanceof this Act,including
anyorder madein or for the purposeof any proceedingsinderthis Actfor orin
connectionwith anadult.

2) Thereshallbe no interventionin the affairsof anadult unlessthe person responsible
for authorisingor effectingthe interventionis satisfiedthat the interventionwill
benefitthe adult andthat suchbenefit cannotreasonablybe achievedwithout the
intervention.

% ScottishGovernmentGuardianshimndInterventionOrdersg makingan application,Pp7
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®)

(4)

Whereit is determinedthat aninterventionasmentionedin subsection (1jsto be
made,such intervention shall bhe leastrestrictiveoption in relationto the
freedomof the adult, consistentwith the purposeof the intervention.

In determiningif aninterventionisto be madeand, if so,what interventionisto be
made,accountshall betakenoft

(@)

(b)

(©)

(d)

the presentand pastwishesandfeelingsof the adult sofar asthey canbe
ascertainedby anymeansof communicationwhether humanor by
mechanicahid (whetherof aninterpretative nature or otherwise)
appropriateto the adult;

the viewsof the nearestrelative[F1,namedperson]andthe primarycarer
of the adult, in sofar as itisreasonableand practicableto do so;

the viewsoft

() anyguardian,continuing attorneyor welfareattorney of the adult
who haspowersrelating to theproposedintervention;and

(i) anypersonwhomthe sheriffhasdirectedto be consulted,
in sofar as itisreasonableand practicable¢o do so;and

the viewsof anyother person appearing tthe personresponsiblefor
authorisingor effectingthe intervention tohaveaninterestin the welfare of
the adultor inthe proposed interventionwheretheseviewshavebeen
madeknownto the personresponsiblejn sofar as itisreasonableand
practicableto do so.

(5) Anyguardian,continuing attorneywelfare attorney or managerof an establishment

exercising functionsinderthis Actor underanyorder of the sheriffin relationto an adult

shall,in so farasit isreasonableand practicableto do so,encouragehe adultto exercise
whateverskillshe hasconcerning higroperty, financialaffairsor personalelfare,asthe

casemaybe, andto develop newsuchskills.

Summaryof Australianregimes

Theprinciplesin New SouthWalesandWestern Australi@jivethe greatestweight of all Australian
jurisdictionsto W6 3 & il S NB¥ R (1 & @6nkidetatidis Dheviewsof the adult are considered,
leastrestrictiveoptionsare promoted andguardiansare instructedto exercisetheir functionsin a
mannersomewhat consistent witthe new paradigm. Howeverthe Actis clearin its statement
thatthe I R dzintér&stsandwelfareof primaryconcern. Of allthe Australian regimesjNestern
Australia’degislation from the perspectiveof the principles,islikelyto be deemedthe most
incongruouswith the new paradigmin thinking aboutdisability.

Legislationn Tasmaniayictoriaandthe Northern Territory containssimilarlyworded principles
whichfocus equallyn the leastrestrictiveinterventions,the bestinterestsof the adult andthe
wishesand preferenceof the adult.
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Legislatiorin Queensland and thAustralian Capital'erritoryfocussego the greatestextenton the
wishesand preferenceof the adult. Inthe ACTthe guardianmustgiveeffectto the wishesof the
adultto the extent thatthey canbe ascertained.Theonly limit on this obligationto giveeffectto

the wishesof the adult arisesin circumstancesvherea decisionis likelyto significantlyadversely
wishes agar aspossiblewithout causing significarddverseeffect. If the protectedLJS NEv@AsyieQ &
cannotbe giveneffectto at all, thenthe protected LJS N&igtefeStsmustbe promoted.

In SouthAustraliaa substituted judgement approadk adoptedto decisionrmaking. The
considerationswhat, in the opinionof the guardianwould be the wishesof the adultif they were
not mentallyincapacitated.This isaninterestingmix of subjectiveand objectiveconsiderations.

New South Wales

TheGuardianshipAct 1987 (regulating the guardianshiggimein New SouthWales)andthe New
SouthWalesTrusteeand Guardian A009(regulatingfinancial managementontainan almost
identical sef indicators. Theexceptionisthat section4 of the GuardianshigAct 1987 containsan
additionalprovision thatthe communityshouldbe encouragedo applyand promotethe principles.
TheW g S fafdA Y& S diBhéadiult &e the primary considerationsvith the viewsof the adultto
beWi I ift&q2 y & A R STRaweéighthy giverno theseconsiderationsn unlikelyto satisfythose
infavourofthe W LI NJ R ApEeViously#liscuBded

Sectiord, Guardianship Act987

It is theduty of everyoneexercising functionsnderthis Actwith respectto personswho have
disabilitiesto observethe following principles:

(a) the welfareand interestsof such personshouldbe givenparamountconsideration,

(b) the freedomof decisionandfreedomof actionof such personshould berestricted adittle
aspossible,

(c) suchpersonsshouldbe encouragedasfar aspossibleto live a normallife in the
community,

(d) the viewsof suchpersonsin relation tothe exerciseof thosefunctionsshouldbe takeninto
consideration,

(e) the importanceof preserving thdamily relationshipsandthe culturalandlinguistic
environmentsof such personshould berecognised,

(H such personshould beencouragedasfar aspossible to be seltreliantin mattersrelating
to their personal domesticandfinancialaffairs,

(9) such personshouldbe protectedfrom neglect,abuseand exploitation,

(h) the communityshouldbe encouragedo applyand promotetheseprinciples.
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Section39 of the New SouthWalesTrusteeand Guardiamct2009replacegshe first sentenceabove
with the following W istfie duty of everyoneexercisingunctionsunderthis Chapterwith respect

to protected person®r patientsto observethe followingLINA Y Guadddfeshiét idclude(as
alreadymentioned)the W O 2 Y'Y dayhdipled Subsection 4(hdf the GuardianshipAct 1987.

WesternAustralia

Sectiord of the Guardianshi@nd Administration Act990(WA)establisheshe principlesof the Act
in a slightlydifferent mannerto mostother jurisdictions. Theprovisionsare certainlymore detailed
and longemverall. Thereisalsoamix of principlesand proceduraklementsthat tend to be dealt
with in other partsof the Actsin other jurisdictions. TheW LINJ& yoOthnedinSetti@n4 of the WA
Actincludearequirementto exercisfunctionsunderthe Actin aleastrestrictivemanner.

Ratherthan state the principleof leastrestriction,subsectiongl(c)to (e)of the WA Actapplythe
principleto a numberof contexts,including bystatingthat a plenaryorder shallnot be madewhere
alimited order would suffice. Perhapsstatingthe general principleandthen applyingit throughout
the Actwould givethe principleof leastrestrictionmore generalapplication.

The Acstatesclearlythat the primaryconcernof the Tribunalshallbe theW o 3 § i S dEB& G & Q
adult. W. 3 &ii S N#etelhBo@tediupon within theection ast isin other jurisdictions. The
Principles areraftedin asomewhatmore outmodedfashion,but they do includethe general
requirementto W I & O Shediidwaoftt® adultand (asdiscussedipplya leastrestrictiveorder.

4 Principles stated

1) In dealingwith proceedinggommencedunderthis Act the State

Administrative Tribunashall observéhe principlessetout in

subsection2).

2 (@) Theprimary concern ofthe State AdministrativeTribunalshall
be the bestinterestsof anyrepresented persongr of a person
in respectof whom an applicationismade.

(b) Everyperson shalbe presumedto be capableoft
(i) looking afterhisown healthand safety;

(i) making reasonablgidgmentsin respectof matters
relating tohisperson;

(iii) managing hiswn affairs;and

(iv) making reasonablgidgmentsin respectof mattersrelating
to hisestate,until the contraryis provedto the
satisfactionof the StateAdministrativeTribunal.

(© A guardianshipr administrationorder shall notbe madeif the
needsof the personin respectof whom an applicationfor such
anorderismadecould,in the opinionof the State
AdministrativeTribunal,be met by other meanslessrestrictive
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of the LIS NJfeeafioniof decisionandaction.

(d) Aplenaryguardianshallnot be appointed undersection 43(1)
or (2a)if the appointmentof alimited guardianunderthat
section would besufficient,in the opinionof the State
AdministrativeTribunal,to meetthe needsof the personin
respectof whomthe applicationis made.

(e) Anorder appointinga limited guardianor anadministratorfor a
personshallbe in termsthat, in the opinion of the State
AdministrativeTribunal,imposethe leastrestrictionspossible
in the circumstancesn the LIS N&feefiéhiof decisionand
action.

()] In considering anynatter relating toarepresented persoor a
personin respectof whoman applicationis madethe State
AdministrativeTribunalshall,asfar aspossible seekto
ascertainthe viewsandwishesof the personconcernedas
expressedin whatevermanner,at the time, or asgathered
from the LIS NJE Reyidusactions.

In sectionss1 andsection70, the Act providesfor additionalrequirementsupon Guardiansand
Administratorsrespectivelyin the exerciseof their duties. Theprovisionsstate that Guardiansand
Administratorsshallact inthe Wo & & iii S dEBhéadiut.Qnusuallythe provisionsspecifythe
need toactin the guardianor I R Y A y A Zofifithdi tReh@tinterests. Eachprovision then
outlineselementsincludedin consideratiorof the bestinterestof the adult. Thenon-exhaustivdist
of elementsincludesconsiderationghat are similarto provisionsin other jurisdictions.

Without limiting the generalityof subsection (1)that is, W Kapidgionof the bestinterestsof the
representedLJS NJAaRjya@ianacts inthe bestinterestsof arepresented persoif he actsasfar as
possibla

(@ as anadvocatefor the representedperson;

(b) in suchaway asto encouragehe represented persoto livein
the generacommunityand participateasmuchaspossiblein
the life of the community;

(© in suchaway asto encourageandassistthe represented
personto becomecapableof caring forhimselfand of making
reasonablgudgmentsin respectof mattersrelating to his
person;

(d) in suchawayasto protect the representedperson from
neglect,abuseor exploitation;

(e) in consultationwith the represented persortaking into
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account,asfar aspossiblethe wishesof that person as
expressedin whatevermanner,or asgatheredfrom the
LIS N&Reyidugactions;

()] in the mannerthat is leastrestrictiveof the rights,while
consistentwith the properprotection, of the represented
person;

(9) in suchaway asto maintainanysupportiverelationshipshe
representedpersonhas;and

(h)  insuchawayasto maintain therepresentedLJS NEfanylier &
cultural,linguisticandreligiousenvironment.

Northern Territory

Inthe Northern Territorythe W 6 $héeréstsof the represented persoo be LINR Y 2’1 Théteatd
in section4 of the Adult GuardianshipAct (NT)is very similarto that outlinedin Tasmaniaection6
of the Guardianshimnd Administration Actl995(Tas)and Victorian sectior of the Guardianship
and Administration Act986 Theconcisesetof principles reflectshe general trendof combininga
Y'Y 2 RBdU3618xhe wisheson the adultandthe leastrestrictiveintervention,with considerations
of Wo S ¥ Wi SNBadaQo
Section4 Bestinterests of representedpersonto be promoted
Everyfunction, power, authority, discretion,jurisdictionandduty conferredor
imposedby this Actisto be exercisedr performedsothatt
(@ thosemeanswhichare the leastrestrictiveof arepresentedLJS NE 2 y Q &
freedomof decisionandactionasis possiblein the circumstancesre
adopted;
(b) the bestinterestsof a representedpersonare promoted;and
(© the wishesof arepresental person arewhereverpossible giveneffect
to.

Sectiorn20 of the Actprovidesan additionalsetof obligationson Guardiansegarding themannerin
whichthey exercisetheir authority. Thefocus ofsection20 isonthe RdAa ¥ i SN a G aQz
however,Wo & ¥ il S N&fnéadin Subsectior?0(2)to includethe needto takethe I R dzivish€sa

into accountas faraspossibleandto encouragethe I R dzpatti€d@tionin communitylife.

20 Exercise oauthority
(2) Without derogating from sectiod, a guardianmustactin the best
interestsof the represented person.

(2) Without limiting subsection(1), a guardianactsin the bestinterestsof a

%9 Sectiond, Adult GuardianshigAct (NT)
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representedpersonif the guardianacts adar aspossibla

€)) as anadvocatefor the representedperson;
(b) in suchaway asto encouragehe represented persoto
participateasmuchaspossiblein the life of the community;
(© in suchaway asto encourageandassistthe represented
(e) in consultationwith the represented persortaking into

account,asfar aspossible the wishesof the represented
person.

3) A guardianmayon behalfof arepresentedperson sigranddo all such
thingsas arenecessaryo give effectto anypoweror duty vestedin

the guardian.

Tasmania
Section6 of the Guardianshi@and AdministrationAct 1995providesthe WPrincipleso be2 6 8 SN SR Q

Afunctionor power conferred,or duty imposed,by this Act isto be performed

sothatt

(@ the meanswhichisthe leastrestrictiveof aLJS NJfegtieniof
decisionandactionas ispossiblein the circumstancess adopted;and

(b) the bestinterestsof a personwith a disabilityor in respectof whoman
applicationismadeunderthis Act arepromoted; and

(© the wishesof apersonwith a disabilityor in respectof whom an
applicationismadeunderthis Actare, if possible carriedinto effect.

Asmentioned, theseprinciplesareverysimilarto thosein the Northern Territoryand Victoria.
Similarto thoseother regimesthe Actalsodescribegshe mannerin whichguardiansand
administratorsexercisetheir powers. Theoverarching requiremernisthat the guardianor
administratoractinthe W6 3 & i S dEBéadudt,thoughactingintheW o 3 &/ i S Agaid 0 & Q
requires considerationf the wishesof the adult andattempting tofostertheir capacityto make
their own decisions.Section27 relatesto Guardiansaind section 570 Administrators.

27 Exercise oauthority by guardian

@ Aguardianmustactat all timesin the bestinterestsof the person
underguardianship.

(2) Without limiting subsection(1), a guardianactsin the bestinterestsof a
personunderguardianshipf the guardianactsasfar aspossibla
€)) in consultationwith that person,takinginto account,as far as

possible hisor herwishes;and

(b) as anadvocatefor that person;and
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(c) in suchaway asto encouragehat personto participateas
muchaspossiblen the life of the community;and

(d) in suchaway asto encourageandassistthat personto
becomecapableof caring forhimselfor herselfandof making
reasonablgudgementsrelatingto hisor her person;and

(e) in suchaway asto protectthat person fromneglect,abuseor

exploitation.

57 Exercise opower by administrator
(2) Anadministratormustactat alltimesin the bestinterestsof the
representedperson.
2) Without limiting subsection(1),an administratoractsin the best
interestsof the represented persoiif the administratoractsasfar as
possibla
€) in suchaway asto encourageandassistthe represented
personto becomecapableof administering hior her estate;
and

(b) in consultationwith the represented persortaking intoaccount
asfar aspossiblethe wishesof the representedperson.

Victoria

Section®28 and 49 of the Guardianshimnd Administration Act986 (Vic)are essentialljthe sameas
thoseprovisionsabovein Tasmaniarnegislation,andverysimilarto legislationin the Northern
Territory. Theyhavenot been repeatechereto avoidrepetition.

South Australia

Sections of the Guardianshimnd Administration Act993(SA)utlinesthe W LINR yiohg LY S &
2 0 a S Nag&rfalihdughthe principlesare wordeddifferently to thosein other jurisdictions the
obviousintent isto respectthe wishesof the adultasmuchasis possibleandto ensurethe least
restrictiveapproachto guardianships taken. Subgction 5(aemploysa¥ & dzo aidkRiIHAIYSS y i Q
approachwhichis aninteresting¥ & dzo 2 &<@ssheiify Qe guardianofthel RdzZPa @za 2SO A &
opinions.

Section5

X

Where aguardianappointed undetthis Act,anadministrator,the Public

Advocate the Boardor anycourt or other person,body or authority makesany
decisionor order inrelationto a personor alLJS NEeatgtepersuantto this Act
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or pursuantto powersconferred byor underthis Actt

@)

(b)

(©)

(d)

consideration (andhis will be the paramountconsiderationynustbe
given towhatwould, in the opinionof the decisionmaker,be the
wishesof the personin the matter if he or shewere not mentally
incapacitatedput only sofar asthere isreasonablyascertainable
evidenceon whichto basesuchanopinion;and

the present wishe®f the person shouldunlessit is not possibleor
reasonablypracticableto do so,be soughtin respectof the matter and
consideratiormustbe givento thosewishes;and
consideratiormust,in the caseof the makingor affirmingof a
guardianshipr administrationorder, be givento the adequacyof
existing informahrrangementdor the careof the personor the
managemenbf hisor her financial affairandto the desirabilityof not
disturbing thsearrangementsand

the decisionor ordermademustbe the onethat isthe leastrestrictive
of the LIS NArjhfs@rit personalautonomyasis consistentwith his
or her propercareandprotection.

TheSouthAustralian Guardianshipoard20132014annualreport statedthe following:

Guardiansaand Administratorsshould notassumethat they, and not the protected person,
knowbestand donot makepaternalisticvaluejudgementsaboutwhat s inthe best
interestsof the protected person.Guardiansand Administratorsare responsible€or ensuring
that basedon the evidencethey makethe decision thathe protectedperson would have
madein the sameor similarsituationsbut for their incapacity.Thebasisfor their decisionis
what this person would havealuedand,therefore,wantedto do.*

Australian CapitalTerritory

Theprinciplesin the Australian CapitalerritoryandQueensland (describdaklow)givethe greatest
weightingof all Australian jurisdictionso the viewsof the adult.

Sectiord of the Guardianshiand Managemenbf PropertyAct 1991 (ACTsetsout the decision
making principles.

4 Principlesto be followed by decisionmakers

1)

Thissection applieso the exercisedy a person (thedecisionmaker)
of afunction underthis Actin relation to a personwith impaired
decisioamaking ability(the protectedperson).

**SouthAustralianGuardianshifBoard,20132014AnnualReport,Pp36.
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2) Thedecisionmaking principles tbe followedby the decisionmaker
arethe following:
(a) the LINR S O (i SWisheslasNdiagtyepcanbe worked
out, mustbe giveneffectto, unlessmaking thedecisionin
accordancevith the wishesis Iikelyto significantlyadversely

4 A M LA
4 oA 2 4 oA

(b) if glvmgeffectto theLINR U SOU S\Rshdas]ShN%/E)y Qa

I oA X2 4 A x

(c) ifthe LINRE G SOG S \ﬁhshmmnﬁag” weaeffectto at

(d) the LINR (G S O G S IRe (indBdii /IS Nh’hﬂagtyﬂa)a
mustbe interfered with to the smallestextentnecessary;

(e) the protected persommustbe encouragedo look after himself
or herselfasfar aspossible;

) the protected persormustbe encouragedo live in the general
community,andtake part in communityactivities,asfar as
possible.

3) Beforemakinga decision the decisionmakermust consultwith each
carerof the protected person.

4) However the decisionmakermustnot consultwith acarer ifthe
consultationwould, in the decisionY | Q)plﬂn)é,adverselwffect

(5) Subsectior{3) doesnot limit the consultationthat the decisionmaker

maycarryout.

Guidanceregarding whatonstitutesthe I R dzintérésiis outlined in section5A:
ALJS NEigefestsincludethe following:
&) protectionof the person fromphysicalr mental harm;
(b) preventionof the physicabr mentaldeteriorationof the person;
(© the ability of the persontot
0] look after himselfor herself;and
(i) live in the general communityand
(iii) take part in communityactivities;and
(iv) maintainthe LJS N.J @eje@ed lifestyle (other than any part of
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the LIS NJB@Refe@edllifestylethat isharmfulto the person);

(d) promotionof the LIS N&fidafickéisecurity;

(e) preventionof the wastingof the LJS N.JAfdaficséresourcesr the
personbecoming destitute.

Queensland

ThePrincipledn the Queenslandict arethe mostcomprehensiveandare reasonablywell aligned
with the new paradigmof thinking aboutguardianshipandthe general principlesutlinedin the
CRPDTheQueensland Lawommission reviewontainedextensiveanalysiof the Principlesand
madevariousrecommendationgor amendmentin order to ensurethe principles¥ NB méré O (i
closelythe relevantarticlesof the United NationsConventioron the Rightsof Personswith
Disabilitiesto provideamorelogical structureandto avoid duplicatiorwithin the General

t N&A y G'ThaQueenslahdict requiressubstitutedecisionmakers,andother personsor entities
performinga function underthe Act,in relation to ahealthor speciahealthmatters,applythe

WK S kafeliJNA y Onicaidfurtiovith the generalprinciples.

TheQueenslandActalsospecifieghe purposeof the Act:
6 Purposeto achieve balance

ThisAct seekdo strike anappropriatebalancebetweert

(a)the right of an adult with impairedcapacityto the greatestpossibledegreeof autonomy
in decisionmaking;and

(b) the adult'sright to adequateand appropriatesupport for decisioamaking.

TheGeneralPrinciples arasfollows:
- PRINCIPLESPresumptionof capacity
Anadultis presumedto havecapacityfor amatter.
2 Samehumanrights

(1) Theright of alladults to thesamebasichuman rightsegardlesf aparticularadult's
capacitymustbe recognisedandtakeninto account.

(2) Theimportanceof empoweringan adultto exercisehe adult'sbasichuman rightamust
alsoberecognised anthkeninto account.

3 Individual value

Anadult'sright to respectfor hisor her humanworth and dignityas anindividualmustbe
recognisedandtakeninto account.

4 Valuedrole asmemberof society

*' Recommendatiod-1, Queensland.awReformCommission2010,AReviewofv dzS Sy & GulrgidR<di
Laws\Voll
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(1) Anadult'sright to be avaluedmemberof societymustbe recognisedand taken into
account.

(2) Accordinglythe importanceof encouragingand supportingan adult to perform social
rolesvaluedin societymustbe taken intoaccount.

5 Participationin community life

Theimportanceof encouragingand supportingan adult to live a life in the general
community,andto take part in activitiesenjoyedby the generalcommunity,mustbe taken
into account.

6 Encouragemenbf self-reliance

Theimportanceof encouragingand supportingan adult to achievethe adult'smaximum
physical social,emotionalandintellectualpotential, andto becomeasseltreliant as
practicable mustbe takeninto account.

7 Maximum participation, minimal limitations and substitutedjudgment

(1) Anadult'sright to participate,to the greatestextent practicable jn decisionsaffecting
the adult'slife, including thedevelopmentof policies programsandservicesor peoplewith
impairedcapacityfor amatter, mustbe recognisedandtakeninto account.

(2) Also,the importanceof preservingto the greatestextent practicable.anadult'sright to
makehisor her own decisionanustbe takeninto account.

(3) So,for exampla

(a)the adult mustbe givenanynecessargupport,andaccesgo information,to
enablethe adultto participatein decisionsaffectingthe adult'slife; and

(b) to the greatestextent practicablefor exercising powefor amatter for the adult,
the adult'sviewsandwishesare to be soughtand takeninto account;and

(c)apersonor other entity in performinga function or exercisinga power underthis
Actmustdo soin the way leastrestrictiveof the adult'srights.

(4) Also,the principleof substituted judgmentnustbe usedsothat if, from the adult's
previousactions,it is reasonablypracticableto work out what the adult'sviewsandwishes
would be, a personor other entity in performinga function or exercisinga powerunderthis
Actmusttakeinto accountwhat the personor other entity considersvould bethe adult's
viewsandwishes.

(5) However,a personor other entity in performinga functionor exercisinga powerunder
this Actmustdo soin away consistentwith the adult'sproper careand protection.

(6) Viewsand wishesnay be expressedrally,in writing or in anotherway, including,for
example by conduct.

8 Maintenance ofexistingsupportiverelationships

Theimportanceof maintainingan adult'sexisting supportiveelationshipsmustbe taken
into account.

9 Maintenance ofenvironmentand values
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(1) Theimportanceof maintaininganadult'scultural and linguistic environmerandset of
values(includinganyreligiousbeliefs),must be takeninto account.

(2) Foranadultwho is amemberof an Aboriginalcommunityor aTorres Straitslander this
meansthe importanceof maintaining theadult's Aboriginalor Torres Straitslandercultural
and linguistic environmengndsetof values(including Aboriginatadition or Island
custom),mustbe takeninto account.

Noteg

1 Aboriginaltradition hasthe meaning given bthe Actsinterpretation Actl954 schedulel.

2 Island custonmasthe meaninggiven bythe Actsinterpretation Actl954 schedulel.

10 Appropriateto circumstances

Powerfor a matter shouldbe exercisedy a guardianor administratorfor anadultin away
that isappropriateto the adult'scharacteristicand needs.

11 Confidentiality

Anadult'sright to confidentialityof information aboutthe adult mustbe recognisedand
takeninto account.

TheQueensland Reviemadea variety of recommendationgor reform of the principles. To
preservespacethey havenot beencopied intothis report. Theyare quite aninteresting approach
andcanbestbe viewedin the “summaryof recommendationsof the Queenslandeport, relating to
Chapter4.*?

TheCommitteedisagreedabout how proposedprinciples7 and 8 would operate. Theseproposed
new principles7 and8 relate to the performanceof functionsand powersandthe procesgor
decisionmaking.

Themajority viewprovidesthe sameapproachto performing functionsaandto exercising power

underthe Act. AW & (i NJzO (i dzNB R Aigpsa@ledinisectons whichspecifieghat the
decisionmakermustfirst ¥ NB O 2addyakeintd accountthe importanceof preservingto the
greatestextent practicablean| R dzfight @ @nakehisor herownR S O A &ther? s¢gcdrdihe

substitute judgemenprincipleshouldbe applied?

Theminority view provideddifferent approachedo exercisinga powerfor a matter (principle7) and
anapproach toperforminga functionor exercisinga power for other matters(principle8). The
procesgor performinga power in the minority approach requirechfocusonthe | R dzigt @ a
makehisor her own decisionandwhetherthe adultisableto exercisepr be supported to exercise,
hisor her capacityin relation tothe decision. Whenthe adultis not ableto makehisor herown
decisionthe W & dzo aidkRITIARSUIAke Bdopted. Whenperformingother functionsor
exercising powerghe substitutejudgement approach should tmdoptedandthe other viewsand
wishesexpressed byhe adult should betakeninto account.

*2 Queensland.awReformCommission2010, AReviewof v dzS Sy & Gulargidh<hig aws Vol 1
**Recommendatiod-4, Queensland.awReformCommission2010,AReviewofv dz$ Sy & GukrglidR<dii
Laws\Voll
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http://www.austlii.edu.au/au/legis/qld/consol_act/aia1954230/
http://www.austlii.edu.au/au/legis/qld/consol_act/aia1954230/

Theinitial responsdrom the Australian LaboPartyGovernmenin Queenslandn October2011
favouredthe minority viewbecause:

Xit givesgreaterfocusandweightto the principleof substituted judgmen(that is, taking
into accountthe viewsandwishesof anadultwhenthey had capacity)lt also clearly
separatehow the powersand functionsshould beperformedby different persans of
entities**

Noresponsesvere implemented beforghe AustralianLaborParty Governmenin Queenslandost
the March 2012electionto the Liberal NationaParty.

TheLiberal NationaPartyGovernment releaseis responseto the Reportwhichacceptedl63
recommendationsnoted 8, did not accept34 andkept 112underconsideration. Theresponsewas
supportiveof aligning guardianship legislatievith the CRPandis generallywery supportiveof the
w S @ A rBfarfaiiverecommendations. TheLiberalNationalPartyD 2 @ S NY/ MspghdeQ &
indicatedits supportfor the principlesin the CRP2and aligningy [ 5Ge@eraPrinciplesand Health
CarePrinciplewith them:

Theprinciplescontainedin the UnitedNations(UN)Conventioron the Rightsof Persons
with Disabilitiesare considereds 2 NJbd3tQracticeon equalisationof opportunitiesfor
personswith disabilities. Although Queensland alreaslibscribego the ideasof these
principlesin itsguardianship legislatiorthe QLR@®eportrecommendedhat the General
PrinciplesandHealthCarePrinciplebe revisedto better andmore accuratelyreflectthe
wordingof the principles containeéh the UNConventiort?®

TheGovernment acceptethe majority suggestion with respet principles7 and8.

4 Departmentof Justiceand Attorney-General 2011,Queenslandsovernmentnitial responseo the
Queensland.awReform/ 2 Y Y A a Repattyk Rediewofv dzS Sy aGubrgidRgbip aws.
**QueenslandsovernmentQueensland 2 @ S NI/ Re3pbiis@® &ueensland. awReformCommission
ReportAReviewofv dzS S y & Gularglidvshi aws Paget
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Decisionmakingbody ¢ a possible new authority

Oneof the primarydifferencesbetweenthe Scottishregimeandthe Australiaregimesisthe nature
of the decisionmaking authoritythat determinesguardianshiprders. In Australia,guardianship
applicationsand determinationsare predominantlymadeby Tribunals,with review powerto the
Supreme Courtln Scotlandordersare madeby SherriffCourts. Sheriff Courtgre similar to
Magistratescourtsin Australia. Sheriff Courtsn Scotlandmanagea variety of mattersandare
distributed acros§ O 2 ( fsixShétifilams.TheSheriffdomsovermuchsmallerpopulationsthan
the jurisdictionof Tribunalsn Australiawhichservicewhole States/Territoriesanda population
equivalentto the whole of Scotland.

WesternAustralia

Guardianship determinatiorare madeby the StateAdministrativeTribunal. TheTribunaldealswith
arangeof mattersfrom W K dzYNB yA (rédaniinantlyguardianshipand administrativematters),to
vocationalregulation,commercialndcivil disputesand developmenandresourcesssues*® Most
applicationselateto the WK dzY | Y stiddmafknét@r&andthe Guardianship and Administration
Act1990 Determining applicationbroughtunderthe Act isthe principletaskof the HumanRights
Streamof the Tribunal,comprising 99%f its work during201314. During 201314, 86%o0f
applicationsunderthe Guardianshi@nd Administration Act990jurisdiction related to
guardianshiandadministration.

Theproportion of mattersrelating tothe W K dzYNI yA dtréaen @ndthereforeto guardianshimnd
substitutedecisionmakingmatterscontinuesto increase.

Applicationgreceived | 2011/12 2012/13 2013/14

Human RightStream | 4,616(60%) 4,801(65%) 5,237(67%)

Guardianship mattersomprisethe majority of the ¢ N 0 degthk ahd3taff are appointed
specificallyfor their expertisein thesematters,though some Tribunalmembersfrom other
categorieswith decreasingvorkloadmay be usedto assistwith human rightanatters.

Sincethe first full yearof the Tribunalin 2005-2006,applicationsin the humanrights streamhad
more than doubledfrom 2,441 to 5,173’

SouthAustralia

Guardianship decisiorsse madeby the GuardianshifBoard. TheBoardis atribunalthat is
responsibldor appointingguardiansand alsomakingdeterminationsaboutinvoluntarytreatment
for mentalillnessunderthe Mental Health Act TheBoard conductsemiformal hearings.

TheBoard alsaeportsa significantincreasein workload¢ from 4487decisionan 2007-2008to
7,229decisionin 20132014,0r 61%. Duringthe 2013-2014year,4662orderswere maderelatingto
the Guardianshimnd Administration Act993

*®WAStateAdministrativeTribunal <http://www.sat.justice.wa.gov.au#
4 WA StateAdministrativeTribunal,20132014AnnualReport

46



http://www.sat.justice.wa.gov.au/

Fromafunding perspectiveduring the20132014financial yearthe GuardianshigBoardhada
budget allocatiorof $2,765,00and achieveda $55,200surplus?®

Table 2
Year Full Single Section81  Section 57
Boards Boards Appeals Reviews
2007/2008 1164 1628 582 113 4487
2008/2009 1168 1919 500 1049 4636
2009/2010 1280 2158 348 1349 5135
2010/2011 1272 2399 344 1519 5534
2011/2012 1493 2374 370 1447 5684
2012/2013 1590 2482 385 1513 5970
2013-2014 1622 3366 386 1855 7229
Figure 8
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New South Wales

TheNSWCiviland AdministrativeTribunal(NCAT])s the relevantauthority in NSW.NCATwas
establishedn 1 January2014as aconglomerateof 22 former standalonetribunals,including the
former Guardianship TribunaNCATncludesa specificGuardianship Divisiotiat makes
determinationsaboutguardianshiprders.

“8 SAGuardianshiBoard,20132014AnnualReport,Pp46.
** Ibid, Pp46,
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Queensland

TheQueensland Civilnd AdministrativeTribunalis the authority responsiblefor guardianships
mattersand decisionin Queensland QCATbeganoperationin 2009through theamalgamatiorof
18individualtribunals,including theformer dedicated Guardianshignd AdministrativeTribunal.
TheindependentTribunalseekgo resolvemattersW /& Waythat is fair, accessiblequickand
AYSELSYaArdSQo

Victoria

Thedecisionmaking authorityisthe VictorianCiviland Administrativelribunal. The¢ NJ& 0 disfdnf Q a
is tobe W I infiovative flexibleandaccountableorganisationwhichis accessiblanddeliversa fair

and efficientdisputeNB & 2  dzii A Rityf afécSsdlabaingBlenscost,accessiblegfficientand

A Y RS LISY RS ¥ Tihedi NNB & amfitistdlidizidnlinto four divisionscivil divisionresidential
tenanciesdivision,administrativedivisionand humanrightsdivision. Guardianshigand

administration decisionall underthe human rightdivision. Although guardianship decisioase

madeby a Tribunalthat isresponsibl€for a rangeof matters,eachmatter is managedoy a specialist
Division. TheW 3 dzI NRfA A géc@adohlto the W NB & A tBhEngiédA A vilitlli approximately
11,000applicationsn 20132014

201112 2012-13 2013-14

Administration order 1,401 1,51 1,237
Guardianship order 2,248 1,831 2,077
Reassessment of administration order 5,951 6,354 6,348
Reassessment of guardianship order 908 934 783
Others 390 312 420
Total 10,898 10,942 10,865
53
Tasmania

Thedecisionmaking authorityin Tasmanias the Guardianshiand Administration Board.There
were 1,230applicationgincluding revievof orders) inthe July2012to July2013year,an11%
increaseon the previous year’ Thenumberof hearingsconductedin 20132014was 735, larger
thananyother year. Most applicationgrelateto individualsover 65 yearsof age,60%of all
applications.TheBoard anticipateshis proportion continuingo riseasthe population ages.

*QueenslanddministrativeTribunal <http://www.qgcat.gld.gov.au/aboutqcat
*!victorianCiviland AdministrativeTribunal <http://www.vcat.vic.gov.au/aboutvcat/who-we-are-0>
52VictorianCiviIandAdministrativeTribunal,AnnuaIReport20132014,Pp6.
*3 |bid, Pp37.
54TasmaniarGuardianshipandAdministrationBoard,20132014AnnuaIReport,Pagell.
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AustralianCapitalTerritory

TheACTCiviland AdministrativeTribunalis the decisionmakingbodyin the ACT.TheTribunal
performsfunctionswith respectto arangeof matters,including residential tenancynentalhealth,
discriminationand guardianship.Workloadwith respectto Guardianship hasteadilyincreased,

with more applicationsandincreasing neetb review (becausenew ordersexceed thenumberof
revocationsand deaths). Dementiais the mostprevalent¥ O 2 y Rffeétitg8uffjectLJS 2 LX S QX
representing35%,38%and32%in 2011-12,201213and 201314 >

NorthernTerritory

Inthe Northern Territory guardianship decisiorere madeby a Guardianshig?anelof the Local
Court. Thereis alackof publicinformation onlineabouthow Guardianship Panelsdertaketheir
dutiesand statisticsegarding theexerciseof their duties.

A new authority for Scotland?

Scotlandcould considecentralisingdecisiormakingauthority for guardianshigandrelatedorders
into a nationaltribunal dedicated tothe managemenbf theseprocesseg or atleastamore
guardianshipcentricauthority. Fundingcouldpossiblybe concentratedinto anexpandedversionof
the Mental Health Tribunal Anexpandedversionof the Mental HealthTribunalmight operate in a
similarmannerto the GuardianshiBoardin SouthAustraliawhichalreadyundertakeghesetwo
functions. Onits face,atribunal settingmaybe beneficialfor a numberof reasonsthough
consideringa reform of this nature is a more complexquestionthan the scopeof this report.

Possiblébenefits:

1 Willallowfor developmentof greaterguardianshigspecificexpertise. Proxydecisionmaking
authoritiesmust navigateunique considerationsincluding theinvolvementof partiesto
matterswho mayrequire specialupportto communicate.Amore specialisecipproachand
concentrationof expertisein a dedicated authority would béleal. SomeSheriffsCourtsin
Scotlandmaynot frequentlymakeor manageGuardianshiprdersandthe difficultiesinherent
in applyingthe law to relatedfamily andother relationships.

1 Concentratiorof resourcesmay providefor the developmentof pre-hearing diversionary
functions,similarto the Coordinationand Investigation Unin the NSWTribunal. TheUnit
playsin important role in resolvingissueghat maynot needto resultin a formalguardianship
proceeding.

1 Greaterstandardisatiorof practice,applicationof the Actsandgenerationof orders.

1 Greaterability of organisationsuchasMWCandthe Officeof the PublicGuardiando
communicatewith one overarchingand purposespecificauthority.

1 Greatercapacityto monitor applicationof the Acts,developandimplementpolicychanges.

%> ACTCiviland AdministrativeTribunal,201314 AnnualReport,pp 15.
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1 Greatercapacityto work with Government and organisatiotike MWC,to developand
implementpolicychangegesultingfrom the ScottishLawCommission reviewnto the
applicationof Article5 of the ECHR.

f Greaterscopefor coordinated involvemenin the conversation about’ & dzLJLXebldioS R
makingin Scotland.

TheMWC’ sannualmonitoringreportson the useof the Adultswith Incapacity(Scotland)Act
highlightthe disparateapplicationof the Actamong geographical are@sScotland. TheMWC
reportsalsohighlightthe differencein the numberof applicationsand subsequenexperiencan
applyingthe act, acrossgeographical location¥. Thevalueof effectivelyand consistentlyapplying
guardianship legislation acroSgotlands akey reasorfor consideringa nation-wide Tribunal

Q

structure. Thebenefit of pooling,andmore efficiently utilising,resourcess alsoa key consideration

in aresourceconstrainedenvironment wheredemandfor guardianship hearings increasing.

Suggestion 412
Considewhethera Tribunalapproachto determiningguardianshiprdersmaybe preferableto
existing usef Sheriff Courts.

*% Mental WelfareCommissiorior Scotland Adultswith Incapacity(Scotlandct, 2013Report.
<http://www.mwcscot.org.uk/media/138295/awi_2013 final_report_25 sept 2013>pdf
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Constructingthe order

Onceit hasbeendeterminedthat aguardianship ordeis appropriate the nextstagein the process
is craftinganorderthat isappropriatefor the individualg consideringa leastrestrictiveapproach
andother guiding principles discuss@uprevioussections. Legislating fothis processs againa
difficult task. Ensuring legislativgyolicy and other settingsachievethe desiredpracticaleffectis
onceagainthe criticalconsideration.

Powersin the order

Scotland

TheAdultswith Incapacity(Scotland)Act 2000 providedroadflexibility regarding thewelfareand
financial powerghat canbe grantedandtailoredto the needsof the adult. Thespecificoowers
mustbe appliedfor andlistedin the order.

64 Functionsanddutiesof guardian

0} Subijectto the provisionsof this section,an order appointinga guardianmay confer
on himt

€) powerto dealwith suchparticular mattersn relationto the property,
financial affairor personalwelfare of the adultasmaybe specifiedin the
order;

(b) powerto dealwith allaspectf the personalwelfare of the adult, or with
suchaspectsasmaybe specifiedin the order;

(c) powerto pursueor defendan actionof declaratorof nullity of marriage,or
of divorceor separationin the nameof the adult;

(d) powerto managethe property or financialaffairsof the adult, or suchparts
of them asmaybe specifiedin the order;

(e) powerto authorisethe adultto carryout suchtransactionsor categoriesof
transactionsasthe guardianmayspecify.

Theguardianhaspower, unlessotherwisespecifiedo actasthe | R dZegalfpresentativen
relationto anymatter within the scopeof the power conferredby the guardianshiprder. Subject
to qualificationsandrestrictions,a guardianwith powersrelatingto property or financial affairof
the adultmayusethe I R dzéstat@té purchaseassetsservicef accommodation teenhancethe
I R dzifel Q a

Similarto the regimesin Australia,a guardianmaynot makecertaindecisionsasspecifiedin the Act.

1 consentto marriageon behalfof anadult

1 to makeawill on behalfof the adult

I consentto specifictreatments

1 placeanadultin ahospitalfor the treatment of mental disorderagainsttheir will. Wherean
adult resiststreatment for mental disorder,an applicationmust be madeby a mental health
officer for anorder underthe Mental Health(Careand Treatment)(Scotland)Act 2003
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f  sellpropertywithout the PublicD dzI NJRpermigsiorn principleandwith regardto cost.

If medicalandother healthcaredecisionsarerequired, this mustbe specifiedin the appicationand
subsequenbrder?’

Asoutlinedinthed S Ol A 2igto theS yizl NIR A | Y & &apakcityilNSBdldnds 8e@Bnined
with respectto specificdecisions.Thegeneralprinciplesoutlinedinthe Wt NA& ysectidnjheSdioQ
be appliedwhenmakinganorder. Theprinciplesrequirethat the order soughtwill benefitthe adult
and thatalternativeshavebeen considered insufficienifTheorder shouldalsobe the least
restrictiveoption.

Theaboverequirementstheoreticallylimit the powersin guardianshiprdersto thosethat are
specificallynecessary Anecdotalevidencesuggestghat ordersin Scotland argotentially being
madein amannerthat is broaderthan the legislativerequirementssuggest.Legislatiorwill not
necessarilynsurethe principles flomthrough intopracticewithout necessaraccompanying
processesandmonitoring.

Thea 2 / Qrinualreportsonthe useof the Adultswith Incapacity(ScotlandActshowthat the Act
is applieddifferently acrossyeographicaareasof Scotland®

Theanalysiof ordersundertakenin Part3 of this report highlighted thevariety of approachego
structuring powersn orders. Someorderscontainedvery broadpowersandotherscontainedmore
specificdescriptionsof powers. Thesecond approacks more closelyalignedwith the terms of the
legislationandensureghat ordersclearlycommunicatethe specificauthority. Thebroaderthe
powerin the order, the more difficult it isto determinewhat the powersprovidefor.

Although somerderscontainbroad powersandsomecontainmore specificpowers,there is some
standardisatiorof wordingwithin thosecategories.Thatis, where more specificpowers are
provided,they are often wordedin simular termsg likewisewith broad powers.

Thiscanoccurwhere lawyersrecyclewording thathasbeenusedin previousorders. Ideally,the
application reviewandorder creation processvould be tailoredto the specificnatureoftheF R dzf G Q &
decisionmakingcapacityand theirspecificcircumstances.

Although legislation providgwrinciplesto be usedin makingordersand direction abouthe typesof
powersthat canbe awarded (though witlgreatflexibility) Scotland could considexdditional
regulationsto guidethe form andnature of powersproduced. Asoutlinedin suggestionsinder Part
3 ofthisreport, regulationscouldspecifya listof particularpowers(for example the useof restraint)
that mustbe identified asnot sanctioned, sanctione@ndif so,why? Scotland couldonsider
legislativerequirementsthat certainpowersbe specifiedin the order, if granted. Scotlandcould
considercreating specifiadditionalprocessesind safeguard®r certainpowers,for example,
restrictivepractices. Multiple suggestiongn this report addresshis issue.

%" ScottishGovernmentW D dzi NJR antlinfeivEnkidnbrdersg makinganapplication:aguidefor O N N&E Q 5
Pp16,
*® Mental WelfareCommissiorior Scotland StatisticaMonitoring: AWIActMonitoring 2013/2014
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Atemplate W{ dzY Y ILME A @ pravidleifgr i Scottish legislationThetemplateisverysparse
and thereis no guidanceaboutthe need forrequested powerso satisfythe principles- including
the needfor thereto be no alternativeavenuefor achieving theelated benefit for the adult.
ScottishGovernmeniguidance D dzI NR antl Ifervisnkidn)Orders; making an applicatiog A
Guidefor/ I NBnhEaSiseshe needto applythe principleswhenchoosing powerso includein
the application. Theguidedescribeshe needto provethat no alternativeoptionsexist,et cetera,
but the exampleapplication formslo not reflect this. Bycontrast,the standardapplicationform in
Queensland guidethe applicantthroughvariousconsiderationsand emphasisethe principles.

Suggestiorn-13

Considedevelopinga standard guardianship application forttimat guidesthe applicantthrough
appropriateconsiderationsaindlegislativecriteria formakingan order, emphasising the@rinciplesin
the Adultswith Incapacity(Scotland)Act 2000.

Theissueddentified above,andthe general importancef ensuring thatprinciplesin legislation flow
throughinto practice,demonstratewhy it isimportant that all elementsof anyguardianship regime
are subjectto ongoing reviewandmonitoring. It isimportant that the nature of the ordersbeing
awardedby Sherriff Court@re monitoredand thatprinciplesandconsiderationsutlinedin the Act
areadheredto.

Suggestiorl-14

Thatprocessegor reviewing/monitoringCourtprocessesndthe nature/form of ordersandare
enhancedandgivengreaterfocus.

Suggestiorl-15

Consideregulationsor legislative amendmentthat providemore guidanceaboutthe form that
ordersshouldtake.

Oneof the keydifferencesbetweenScotlandandthe variousAustralian regimess thefact that
WNEB & (L8N Qolakadcssiéalwith viaspecificprocessesndspecificpowersin Scottish
legislation. SomeAustralian examples fananaging restrictiv@racticesare providedbelow. As
outlinedbelow,andin Part3 of thisreport, Scotland shouldonsider(asa priority) introducing
specificprocessedor granting restrictivepracticespowersandensuring adequateelated
safeguards.

Queensland

TheGuardianshi@and Administration Ac2000in Queensland dividedecisiondnto typesof

WY I (i an@pakidesfor the appointmentof substituteor other decision makersn the basisof
thesecategories. Authority for substitutedecisionmaking,andregulationof that decisionmaking,
flowsfrom the different categorie®f matter. TheGuardianshimnd Administration Ac2000(Qld)
differentiatesbetweenW ¥ A y' I Y O AahdW LIS INEn@&t§THILICAIsobetweenW K S ¥ &1 € S NE Q3
W3 LI®ealhly £ ( (o8B IPddsbrialy | G 0 SNBE Q &
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As inother jurisdictions, W 3 dzI- NaRefappeirdef to makelecisionsabout personmatters,whereas

WI RY A Y AadeiappdiniediN@a@onto WT A Y Y iy O& ShBEotaeanWl RY A y Asa G NI § 2
referredtoas a® ¥ A y I y O A antlin dhezlAddiRikan jyriSdictionthis role isreferredto asa

WYYl Yyl ISND®

Unlesghe tribunal ordersotherwise,a guardianor administratoris authorisedto do, in accordance
with the termsof the guardian'sappointment, anythingn relationto a personalor financialmatter
that the adult could havedoneif the adult hadcapacityfor the matter whenthe poweris
exercised® Whenmaking an appointmenthe Tribunalmaymakesuchtermsit considers
appropriate.

InQueensland¥ O I LJis d@feriniae@with respectto individualmatters, meaning thata person
maybe deemedto havecapacityfor decisionsabout somemattersandnot others. Forexamplean
individualmaybe deemedto havecapacityto makedecisionsaboutday-to-dayshoppingandliving
arrangementsut to not have capacityor more complexfinancial decisionsThisdiffersfrom some
other regimesthat seekto determineW O I LJin @rioedeReralsenseandthen generatethe
powersandscopeof the order. In Queenslandegislationthe test for capacityplaysakeyrole in
defining thepowersin the order, giventhat powersshouldonly be grantedin relationto mattersfor
whichthe adult doesnot havecapacity.

Particular limitationsare placedon the power of Administrators for example regarding poweto
giveawaythe adult’sproperty,to makedonations,makeinvestmentsand usinghe adult’sestateto
makeprovisionfor a dependentof the adult.

Suggestiorl-16

Considethe typesof mattersand decisionghat are limited or excludedin Scottishguardianship
legislation azompared to Australian regimeand whetherexisting legislativeettingsare
appropriate.

In orderto better accommodatéor fluctuating capacitythe QLDReviewsuggested thaan
amendmentcouldbe madeto legislation providinghe Tribunalwith the powerto limit the exercise
of apower by the Guardianto periodswhenthe adultlackedcapacity. Thereviewrecommended
that the Guardianbe requiredto applythe presumptionof capacityin makingthat judgment.

Suggestiorl-17

Considelamendmentof the Adultswith Incapacity(Scotland)Act 2000to allow Sherriff Courtso
specifyin guardianshimrdersthat powersare only activeduring periodsvhenthe adultlacks
capacity. Thisisone form of accounting forfluctuating capacity; seealsosuggestiori-1.

Personalmatters are definedasthoserelatingto the I R dztaie6r welfare,otherthanWa LIS OA | €
personaly | (i GaadNEAQIBERNY £ ( (I Baisbralmattersare generalthoserelatingto

% Sectiond3, Guardianshiand AdministrationAct2000(Qld)
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personalhealthcare lifestyleand somelegal decisionsExample®f W LIS NX B i GifchNde Q
decisiongegarding accommodatioemployment and dailyssuesncluding dietanddress.

TheCourtshaveapplieda broadscopeto the definition of W LIS NX B i (i MotéIpabaW LIS NR 2 y | f
Y I i @iSoNgcificallincludesW NB a GLBNK- QdifdsaisS edb@ow) which are specifically
regulated undethe underChapter5Bof the Queenslandict. AWK S v £ (i HofharIDan special

healthcare)isalsoaW LIS NX B ¢ 1 § NQ &

W{ LI®&nnly  ( ( BoNi#lirg Erminatiorof pregnancycannotbe approved by a Guardiarbut
canbe approvedthrough anadvancecdhealth directive(madeby the adult) or by the Tribunalg
exceptin the caseof electroconvulsiveherapyor psychosurgerghat fall within the jurisdictionof
the Mental Health ReviewWribunal.

Substitutedecisionmakingis notpermitted underthe Queenslandictwith respectto W& LIS OA I §
personaly | (i {i @aKkiBgor Fevokinga will or consentingo marriage.

Financiaimatters arethosethat relateto the | R dzfinén@al matters.Financiamattersincludedin

the definition are mattersrelating tobuyingandselling propertyincluding land)paying thet R dzf G Q &
expensestates,insurancetaxesanddebts;conductinga trade or busineson the behalfof adult;

making financial investmentggerforming thel R dz€oiiti@cis;andall legalmattersrelatingto the

| R dzindn@al omproperty matters.

AustraliaGenerally

LikeQueenslandother Australian jurisdictiondifferentiate between financial decisiorand
personaldecisions.Likewisethe regimesprovidefor substitutedecisionmakingin relationto an
| R dzinediGsdor dentaltreatment. Legislatiorin Australian jurisdictionalsospecifiescertain
personaldecisionsvhich arenot permitted to be delegated toanotherpersonor entity, and
requires thatspecialkconsentis provided(for example by the Tribunal)for certainmedical
treatment.

RestrictivePractices

TheNSWPublicGuardiardefinesW NB a GLBNAF QRiiiERS Iawihgterms:

Restrictivepracticesrefer to the useof abroad rangeof techniqguesto manageor changea
person'sbehaviourwhere,in the absenceof consenttheseproceduresvould constitutean
assaultor wrongfulimprisonment. Restrictivpracticescanincludethe useof chemical
restraint, physicarestraint, lossof privileges seclusion/confinementr denialof acces$?

In Scotlandjt isacceptedthat guardianshiprderscan sanction restrictivpracticessuch agestraint
andseclusiorf’ Discussion abotthe mannerin whichguardianshiprderscansanction,or are
takento sanction restrictive practicesis containedin Part3 of thisreport. Analysif dataand
interlocutorsundertakenduringthe visit allocationproject, outlinedin Part3, found that verybroad

9 NSWStandingCommitteeon Socialssues2010,W{ dzo ddédisibramakdgfor peoplelackingd | LI OA (& Q=
pp 145.
®! ScottishLawCommission2012, DiscussioPaperon Adultswith Incapacity DiscussiompaperNo 156,pp 89.
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and nonspecificlanguagevasacceptedoy MWClvisitorsto sanction theuseof restraintand
seclusion.

Somerestrictivepracticesare regardedasappropriatewhenusedin verylimited circumstanceand
with appropriatesafeguards regardedasan unfortunate but necessaryart of carefor some
personswith disabilities. However the useof restrictive practicesis contentiousand potentially
dangerous.Theuseof restrictivetechniquesnegotiatesa veryfine line betweenpreservingand
impinginguponanl R dzight€aad interests.

Theuseof restrictivepracticesneeds tobe regulated limited and subjecto safeguards.lt is
inadequatethat the Scottish guardianship reginbendonesand authorizeshis treatmentwithout
explicitly referringo it in guardianshiprders,or regulatingit through associategrocesses.

Suggestiorl-18

Considerasa priority, optionsfor regulatingwhenand how guardianshiprdersconferthe power
to userestrictivepracticeswith respectto anadult, or to sanction othergo userestrictivepractices.
Thisconsideration should includgpecificprocessedor grantingpowersandoverseeingheir
implementation. Seealso suggestioB-7.

Anumberof Australiaguardianshipregimesprovidespecial processdsr conferringpowersto use
or sanctionrestrictive practicesandregulating thosepractices.

Queensland

In QLDa guardiancanauthoriserestrictivepracticesif they have appliedor andbeen granted
specificauthority by the QLDTribunal(QCAT) Thetype of restrictivepracticethe guardiancan
authorisedependson the nature of the practiceand thetype of servicethe adultreceives.Seethe
followingtable asa guide®

Thefollowingtable outlineswhich approvalare required- other thanwhenthe adult only receives
respitecareand/or communityaccess

Restrictive practice Approvalrequired by

Containmentor seclusion QCAT

Mechanicalphysicabr chemical Guardiarfor restrictivepractice (generalppointed
restraint by QCAT

Restricting acceds anobject Guardiarfor restrictivepractice (generalppointed

by QCATor aninformal decisionmaker

Anyform of restrictive practiceplus QCAT
containmentand seclusion

%2 QCAWebsite Guardianshifor RestrictivePracticesshttp://www.qcat.gld.gov.au/matter
types/guardianshigor-adultsmatters/guardianfor-restrictive-practices>
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Thefollowingapprovalsare requiredwhenthe adult only receivesrespie and/or communityaccess

services:

Restrictive practices

Containmentor seclusion

Restricting acceds anobject

Mechanicabr physicakestraint

Chemicatestraint- PRNlasandwhen
needed) foranadultin respite

Chemicatestraint- PRNlasandwhen
needed) foran adultwith community
access

Chemicatestraint - fixed dosesfor an
adultin respite

Chemicatestraint - fixed dosesfor an
adultwith communityaccess

Approvalrequired by

Guardiarfor restrictivepractice (respiteappointed
by QCAT

Guardiarfor restrictivepractice (respiteappointed
by QCATor if no guardianappointed,aninformal
decisionmaker

Guardiarfor restrictivepractice (respitelappointed
by QCATor if no guardianappointed,an informal
decisionmaker

Guardiarfor restrictivepractice (respitepppointed
by QCAT

Guardiarfor restrictivepractice (respiteappointed
by QCAT

Informaldecisionmakeror guardianfor restrictive
practiceq(respite)appointedby QCAT

Guardiarfor restrictivepractice (respiteappointed
by QCAT

Theuseof restrictivepracticesmust alsobe accompanied by positivebehavioursupportplan.
Supportplansare requiredto emphasisdhe developmentof “positive,sociallyvaluedskills aswell
asstrategiesfor reducing challenging behaviodrhepurposeof the supportplanis tominimisethe

needfor the restrictivepractice.

Theexistingschemewascriticizedin the QLDLawReformReviewfor the mannerin whichit applies
to someadultsandnot others,dependingon the serviceghey receive:

[116] TheCommission consideishighlyunsatisfactornthat the lawfulnessof usinga
restrictivepracticein relation toanadultwith anintellectualor cognitivedisability,andthe
requirementsfor the lawful use of sucha practice,dependon whetherthe restrictive
practiceis being usedy adisabilityserviceproviderwho receivedunding fromthe

Departmentof Communities.

[117] Thecurrenttwo-tiered systenfor regulatingthe useof restrictive practicesmeansthat
not alladultswith anintellectualor cognitivedisabilityare equallyprotectedfrom the
improper useof those practices Adultswho are outsidethe scopeof the restrictive practices
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legislation arearguablyat greaterrisk of being arbitrarilydeprivedof their liberty and of
beingsubjectedto abusein the form of the unlawful useof restrictivepractices®

New South Wales

In NewSouthWalesaW NB & (iphdle T deydGinustBesgcificallyappliedfor andspecifically
granted bythe Tribunalif restrictivepracticesareto be legallyused. Tribunalguidancehighlights

the questionabldegalityof such practicesn the absenceof thesespecificoowersbeing sanctioned

by the Tribunalc amountingto assaultfalseimprisonmentand detinue (withholdinga LJS NB& 2 y Q &
possessiong)nlessthe defenceof W O 2 yhy &3/dial NIRith la rigsRictivepracticesfunctionis
available%*

Plenaryv Limited Guardianship

VariousAustralianjurisdictionsprovidethe possibilityof makinga plenary/full orderor alimited
order. Thestarting pointon thefaceof the law, orthe default, is full guardianship.Thiscomparesto
ScotlandQLDandthe ACTwhereordersare built by conferring powersstarting fromnone. The
dangerof aregimethat refersto full guardianshippr appears toassumefull guardianshigpsdefault,
is thatcompletelossof legalcapacitymight occurwhere it isneednot, or powersare conferredover
mattersthat are not necessary It istheoreticallypreferableto start from nothingandbuild powers
basedon anassessmentf the specificcircumstances;ather than start with full guardianshigand
whittle downthe broadreaching powers.

Aplenaryguardianship givethe guardianfull custody of the personandauthority to perform all of
the functionsa guardianhasat law or in equity. In suchcaseghe adultloseslegalcapacityin the
samerespectasif they werethe young childof the guardian.

Thelegislationin NSW WAand Victoriaspecifieghat a plenaryorder cannotbe madewherea
limited orderwould suffice.

Legislatiorin the NorthernTerritoryand Tasmaniaefersto W T #izizlf NR A angUsOR@AYIBA (1 A 2 v | §
3 dzZ NR A-Wy & FRERdEISNER A ih TasnfadialAthough theActsdo notspecificallyrequire that

a full guardianshipnly be madewhere a conditionalguardianshipvould suffice,the principleof
leastrestriction providedn both Actsserveshe samerole ¢ though lessxplicitly.

SouthAustraliadrawsa distinction beweena ¥ 3 dzi NiEhAull gl&dianship powerandaWf A YA (G S F
guardianshi2 NR S\galns¥ f NBEGI NakinOiplest® Sdiheoreticallyensurethat full
guardianships usedas ameasureof lastresort. Thereis likelyto be someconcern thathe default
W3 dz NR fefergedtdigitialvhichremoveslegalcapacitycompletely. Thelegislation appearto
focuson full guardianshipnore than it perhapsshould.

Queensland legislatiowordsthe powerin amannerthat representsfull guardianshigsthe
default:

%3 Queensland.awReformCommission2010,AReviewof v dz$ Sy & GuhrgidR<ig.aws Vol 1, Pp.xxxiii,

#NSwWCiviland AdministrativeTribunal FactSheet:RestrictivePracticesand Guardianship.
<http://www.ncat.nsw.gov.au/agdbasev7wr/_assets/ncat/m77102218/guardianship%20and%?20restrictive%20
practices.pdf>
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Subsectior83(1) Unlesghe tribunal ordersotherwise,a guardianis authorisedto do,
in accordancevith the termsof the 3 dzi NJRappbiyfrieat,anythingin relationto a
personaimatter that the adult couldhavedoneif the adult had capacitfor the matter when
the poweris exercised

Requirementsof the Guardian

Thelegislationin eachjurisdictionoutlinesa variety of characteristiceandrequirementsthat a
proposedappointeemustmeet before becoming guardianThereis acommonpreferencefor the
appointmentof private guardiansfor maintaining established relationshigaking accounbf the
wishesof the adult, andensuring theabsenceof anyconflictof interest. Alljurisdictionsword their
requirementsin a different mannerthough appeato betargetingasimilarsetof goals. The
requirementsin eachjurisdictionappearto showa bonefide interestin creatingthe bestpossible
arrangementfor the adult,A y Of dzR A y Jthet fidEhars WhilehtyérBptngto maintaintheir
right to choose.

In mostjurisdictionslegislation specificallgrovidesthat a publicauthority shouldbe appointedas
guardianonly were no viablealternativeexists.

Unfortunatelyan appropriatefamily member, or simular persoror group ofpersonsjsnot always
availableto undertake therole of guardian. It is difficult to knowwhetheranytrendsregarding
availabilityof guardianswill manifestovertime. It ispossiblethat the increasedmobility of younger
generationsandthe subsequentackof proximityto parents,mayimpacton the availabilityof
childrento providethe role of guardianfor their parents. Thelower birth-ratesof younger
generationsand small numbeiof siblingsin anindividualfamily, mayalsoimpacton the availability
of familial guardianén future. Theabsenceof aviableinformal supportnetworkis onereasonwhy
anadult mayrequireaguardianshiprder (appointinga publicguardian)whereit might otherwise
havebeenprevented.

Communityguardians

Aninterestingoption that Scotlandnayconsideristhe conceptof WO 2 Y Y dizgfzZh IRA | ya Q ®
Community guardianshiis discussedn the NSWReviewfrom page151%°

Community guardianshiis currentlyusedin WesternAustraliaand Victoria®®

W/ 2 YY drdz IN&R Adchéraddnvdiiraining (and possiblpaying)appropriateindividualsin
the communityto undertakethe role of guardianfor individualswho have noavailablefamily
memberor other appropriateprivate guardian. A Wommunity3 dzI NR A dchériekoluldl dekea
varietyof forms. Therelevantlocalauthority in Scotlandcouldharnesghe willingnessof individuals
in the community,who mayresidecloseto arelevantadult, to providea personalapproach to

% StandingCommitteeon SocialssuesReport43, Substitutedecisionmakingfor peoplelackingcapacity,
2010.

% ThePublicAdvocateWAwebsite,communityguardianshipage
<http://www.publicadvocate.wa.gov.au/C/community _guardianship.asg3fficeof the PublicAdvocateVIC,
communityguardianshipage<http://www.publicadvocate.vic.gov.au/services/106/>
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guardianship.CommunityGuardiansanprovidegreaterattention to a specificindividualand the
properexerciseof aspecificorder, with lower resourceimplicationsfor Governmenthan the
appointmentof apublicauthority asguardian.

W/ 2 YY dyiz iN&ight fepdid a nominalamountto offsetthe time and costassociatedwith
beinga guardian.Paymentmayalsoencouragepeopleto take part in the regime. If the burdenon
communityguardianscanbe appropriatelymanagedperhapsthroughthe appointmentof two or
more supporters/guardiansi} is possiblethat a significanthumberof peoplemight be interestedin
takingpart in the program. There are potential sociatapital and communitpenefitsalongwith
opportunitiesfor intergenerationalconnection.

Suggestiorl-19

Considethe implementationof W O 2 Y Y dzgzh &R A ds yréltriatideto the appointmentof
the localauthority asguardian.

Scotland

Sectiors9 of the AdultsWith Incapacity(Scotland)Act, entitled W ¢ Knaybe appointedas3 dzl NRA | y ¢
outlinesthe necessargriteriafor the appointmentof a guardian providing broadlat s59(1)(apnd
(b) that:

Thesheriffmayappointasguardiananyindividualwhom he considerdo be suitablefor
appointmentandwho hasconsentedo being appointed,

Wherethe guardianship ordeisto relate onlyto the personalelfare of the adult, thechief
socialwork officer of the localauthority.

S.59(3Yequiresthat the Sherriff besatisfiedthat the proposedGuardianis awareof both:

the | R dztirdu@stancesind conditionand of the needsarising fromsuchcircumstances
and candition; and

the functionsof aguardian
In determining thesuitability of the proposedguardian the Sherriffshall haveegardto-
(a)the accessibilityf the individualto the adult and tohisprimarycarer;
(b) the ability of the individualto carryout the functionsof guardian;
(c)anylikely conflict of interestbetweenthe adult andthe individual,
(d) anyundueconcentrationof powerwhichislikelyto arisein the individualoverthe adult;

(e) anyadverseeffectswhichthe appointmentof the individualwould haveon the interests
of the adult;

(f) suchother mattersasappearto himto be appropriate.
Speciamentionismadeto specifythat paragraphgc)and(d) aboveW a Kbt befregardedas

applyingto anindividualby reason onlyof hisbeinga closerelative of, or personresiding withthe
adult.”
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Thereisalsoprovisionfor joint guardianshipn s.60.

Interestinglythere is no specificmentionin s.59that the I R dzpréfe@eaicesandwishesneedto be
takeninto account. Howeverthe ¥ 3 S yp8nliplesand fundamentaR S ¥ A YR $ilkeguyfed Q
that:

the presentand pastwishesandfeelingsof the adult sofar asthey canbe ascertainedy
anymeansof communicationwhether humanor by mechanicahid (whetherof an
interpretative nature or otherwise)appropriateto the I R dzf G X

and thattheseprinciples

X a Khe fiieneffectto in relationto anyinterventionin the affairsof anadultunderor in
pursuanceof this! O (i X

It isunnecessarylegally,to reiteratethe needto takethe I R dzbpini@n&into accountwhen
appointinga guardian. However for practicalpurposesfor clarity andfor emphasisthere maybe
somevaluein reiteratingthe need forappointmentsto be in keepingwith the general principlespr
in restatingthe needto regard thel R dzivish€sa

Onthe faceof the considerationgor appointmentthere isno emphasion interpersonal
requirements. Thepersonalitiesof the adultandguardian,andtheir relationship,havea significant
impacton the mannerin whichan order isimplemented. Implementationis obviouslycrucial to
whetherthe arrangement isin practice,onethat isleastrestrictiveand respectshe will and
preferencesof the adult.

Suggestiorl-20

Consideipossibleadditionalcriteriaregarding thesuitability of the proposedguardianin the Adults
with Incapacity(ScotlandAct2000,and thebenefit of referring tointerpersonal.emotional
compatibilityof the guardianandthe adult.

Thereis alsono specificobligation thatSheriffs favouprivate guardiansover a publicauthority.
However the Scottishregimefairsrelativelywell in this regard,with 75%of all guardiansappointed
being privae guardians.In Tasmania, ther&astraditionally beenatrend towardsappointing the
PublicGuardianthoughthe proportion of private guardianship hascreasedn recentyearsg 36%
in 20132014°%’

New South Wales

Underthe s.170f the GuardianshigAct 1987(NSW)a personmayonly be appointedas aguardianif
the Tribunalis satisfiedthat:

1 the personalityof the proposedguardianis generallycompatiblewith the adult,
1 there isno undueconflict betweenthe interests(particularly the financial interestspf the
proposedguardian and thosef the person undeiguardianshipand

o7 TasmaniarGuardianshi@nd AdministrationBoard,20132014AnnualReport,Pagel?.
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9 the proposedguardianis both willing andableto exercisehe functionsconferredor
imposedby the proposedguardianshiprder.

Although succincthe criteria quiteinterestinglyfocuson the compatibilityof the partieson an
interpersonal(personality)evel. Forsuchanimportant relationship,covering significantlprivate
matters, this focus appearso be well placed. Fromalegal perspectivaucha consideratiorby the
court isdifficult to prescribeand standardiseandappears quitesubjective. However that is not an
argumentto removeit, justanissuethat pointsto the difficulty of legislatingin this intenselyprivate
spacethat guardianship oftertovers.

TheNSWReviewnoted the inconsistencyetweenthe abovecriteriaandthat which appliego
financial managergnly requiringthat theyareaW & dzA LiJ$ Nk BBgtevidw suggestedamending
the lawsrelatingto financialmanagergo bring them intoconsistencywith the criteria regarding
guardians that is,equivalentto welfareguardiandgn Scotland.
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Monitoring

Monitoring of the operationandimplementationof each regimes a criticalcomponentof those
regimes. Not only isit criticalthat the implementationof ordersand useof powersis effective,and
in accordancavith the relevantprinciples,but it is equallycriticallyto monitor the effectivenesof
the legislation itselandthe managemenbf the rolls of allactorsin the regime. Theeffectivenesof
monitoring arrangementthemselvegequiresmonitoring overtime through, for example oversight
by the administering Departmerand throughlaw commissiorreviews.

Lawreform commission reviewsf guardianship focua greatdealof attention on the nuanceof
languagen provisionstheir meaningandcontext. Equallyimportantis ensuringthat the crafted
wordsflow throughinto the desiredpractical outcomesGuardianship regimemanageintensely
private and domesticelationshipsthat mayoccuroutsidethe view of thosewho maybe in a
position tobringissuego the attention of appropriateauthorities. Theadultssubjectto
guardianshiprdersmaybe, by virtue of their disability,lessableto adequatelyensurethe
appropriateimplementationof their order or to raiseissues.

Allregimesin Scotland and\ustraliahavesomeform, multiple forms, of oversightand monitoring.
Monitoring differsamong theregimes.

Theimportanceof continuousmonitoringof the regimeis highlightedin thea 2 / Qrinualreview

of the useof the Adultswith Incapacity(ScotlandAct Thesereviewsprovidearangeof dataand
information aboutthe grantingof ordersacrossScotlandjncluding thetypesof ordersgranted,the
lengthof the order,andnumberof orders. Whatthis useful analysidemonstratessthe difference

in applicationof the Act,and theoutcomesthat flow from this, acros$Geographicahreasin
Scotland.Forexample,in someregionsindefinite ordersare granted ata muchhigherrate thanin
others,alsosomeW { # @#(i{K 2 iNiffai® guSrdiafship proceedingmdare appointedaswelfare
guardianin higherpercentagesghan others® Whatthis demonstratessthe factthat the same
words inlegislationregardlesof how carefullythey are crafted,canhavedifferent WNB B NI R Q
outcomes.

Indefinite orders

Oneof the keydifferencesin monitoring betweerthe Scottishregimeand Australiaegimesisthe

existencan Scotlandof indefinite orders. Indefinite ordersfor welfare, or personalmatters,are not
possiblein Australian regimesFinancial guardianshiprW RYAY A A G NI GA2Yy Qk QFAY |
in New SouthWalesisthe only W 3 dzI NR rhéchadigiih AdStraliafor whichthere isno
mandatedstatutory maximumlength. Legislatiorin all other Australianjurisdictionsproscribesa
maximumperiodfor orders. TheNew SouthWalesReviewof guardianship recommendetthat the
legislationshouldbe amendedto providea maximumlengthfor financial guardianshiprders.

Scotland should consideemovingthe potential for indefinite orders. Without the valuable
safeguardf periodicjudicialoversight,guardianshigrdersare only monitoredby the local

% Mental WelfareCommissiorior Scotland Adultswith IncapacityMonitoring2012/13,pp 7.
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authority (that is obligedto overseesachorder) andthe more sporadicoversightof the MWCand
Carelnspectorate.

Scotland

Section10 of the AdultsWith Incapacity(ScotlandActrequiresthe W 2 QI#(i{K 20MN8dpéndse
guardianshiprderswith powersrelating tothe personalwelfare of an adult, alsoto investigate
complaintsand anycircumstanceshat becomeknownto them in whichthe personalwelfareof an
adult seemgo them to be at risk.

Monitoring bythe LocalAuthority is designedo ensurethat guardiansdo not abusetheir powers.
Mental Welfare Commissiordocumentation indicatethat supervisoryvisitsto the guardiansand the
adult subjecto guardianshipccurat intervalsof no longerthan sixmonths?® Thisregular
oversightof guardianship ordersf implementedproperly my localauthorities, is a positiveaspectof
the regimein Scotland thatdoesnot appear tohavean equivalenin Australian regimesHowever,a
troublesomeaspectof this oversightarrangementsthat fact the chiefsocialworker of the local
authority isalsothe publicguardian appointed forwelfare mattersin the absenceof an appropriate
privateguardian’ In suchinstancesthe local authorityis monitoring itself.

TheMWCannualmonitoring reports highlightthe fluctuating numbeiof applicationsthe 2012/13
report statingthat this:

demonstrateshow difficult it mustbe for localauthorities toplanandensurean adequate
mentalhealthofficer responsewhenthey haveto reactto such dramati@and unanticipated
changesusuallyincreasesin the numberof applicationsmostof which (74%)arefrom
privateapplicants’*

Thatis, it isveryhardfor LocalAuthoritiesto plan to ensurahat oversightobligationsare
adequatelymet. Thismustbe especiallydifficult to managein smallerlocalauthorities.

TheOfficeof the PublicGuardianoverseegjuardiansand interveners appointednderthe actwith
powersrelatingto the property andfinancialaffairsof the adult. TheOfficeinvestigatessomplaints
whereproperty or financialaffairsare at risk, providesadviceanda rangeof other functions,
including maintaining publicregisterof guardianshi@ndother orders. Undersupervisory
arrangementsa financial guardiamaybe required to providea variety of information tothe Office
of the PublicGuardianjncluding annuateporting, provisionof amanagement plamnd Inventoryof
Estate’?

TheMWCmonitorsthe guardianship regimandordersmadeunderthat regimein a numberof
waysg through visitdo hospitalsand carefacilitieswhere peopleunderguardianshigpnayreside,
and byspecificvisitsto a numberof individualsunderguardianshigeachyear.

% Mental WelfareCommissiorfor ScotlandWorkingwith the Adultswith Incapacity(Scotland)Act:
Informationandguidanceor peopleworkingin adult caresettings,Pagel 3,

© AdultsWith IncapacityAct, section1(b)and(2).

" Mental WelfareCommissiorfor Scotland Adultswith IncapacityMonitoring 2012/13,pp 4

2Mental WelfareCommissiotfior Scotlandvebsite,<http://www.mwcscot.org.uk/thelaw/adultswith-
incapacityact/office-of-the-publicguardian/>
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TheCareinspectorate

Thelnspectorateis an independent authoritythat regulatesand inspectsareservicesand social
work servicesin Scotland.TheCarelnspectorateinspectsall local authoritieswith regardtotheir
deliveryof socialwork servicesjncludingwith respectto guardianship.Careservicesn Scotland
must be registeredwith the Inspectorate. Thelnspectorateinspectsthose servicesgradesthem
and dealswith complaints.

Lengthof the orderandjudicialoverview

Asmentioned,akey differencebetweenthe regimesin Australiaand Scotlands the absenceof
mandatoryjudicialoversightand reviewin Scotlanddueto the possibilityof indefinite orders. Of
greatconcernwasthe former trend towards granting mosprderson anindefinite basis. MWC’s
annualreport from 2009/10reportedthat 71%of all WelfareGuardianship ordergere grantedon
anindefinite basis. Thishighlyconcerningrend appearsto demonstratethat SherriffCourtswere
not adequately applyinthe leastrestrictive,lastresortapproachto guardianship embdiedin the
legislation. MWChaslobbiedfor a changein this trend andthe percentageof indefinite orders
granted hasdroppedsignificantly.In 2010/11the percentagéfell to 63%;thento 45%in 2011/12,to
35%in 2012/13.

However this is still anaspectof the regimewhere fundamentalchangeto the lawisrequired. At
31 March2013there were 4,415adultson indefinite welfareguardianship ordergt53of whom

were underthe ageof 25 and 1108under45 yearsof age

Suggestiorl-21
Legislateo includea mandatorymaximumperiod for guardianshiprders.

Queensland

Themaximumlengthof time for ordersin Queenslands 5years. A guardianfor restrictivepractices
canonly be appointed foramaximumof two years.

Thenew Officeof the PublicD dzl NJRirfto-w¥fi€h the powersof the former Adult Guardianwere
transferredon 1 July2014)playsa key rolein oversightof the proxydecisionmaking regimen
Queensland and protecting theghtsand interestsof adultswith impairedcapacity. TheOfficeof
the PublicGuardiaris providedwith arangeof investigativeand protectivepowers. Thenew Office
is acombinationof the former Adult Guardiarandthe former Commission foChildren, Young
Peopleand Child GuardianThecombinationof the two authoritiesW X Y S the/Qificeof ThePublic
Guardianwill be ableto shareresourcesand saobetter protect the rightsandwellbeingof vulnerable
Queenslandersfalll 3 8% Q @

Thechangeof nameandgovernancestructuredoesnot changethe serviceprovidedunderthe
former Adult Guardian. Thefunction of the Officeof the PublicGuardianwith respectto adults

3 Mental WelfareCommissiorfor Scotland Adultswith IncapacityMonitoring2012/13,pp 7
" QueenslandsovernmentFactSheet NewOfficeof the PublicGuardian,
<http://www.justice.gld.gov.au/__data/assets/pdf_file/0020/262415/Theew-Office-of-the-PublicGuardian
fact-sheet.pdf>
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includesinvestigationof complaintsand mediationof disputesabout carearrangementsandother
matters. Theoffice of the PublicGuardiaris anindependent statutorybody.”” TheOfficeactsasa
guardianof lastresort, if no alternativeis available.In this respectthe sameconflict existsfor the
office of the PublicGuardianasdoesfor localauthoritiesin Scotlandg they canbe placedin a
position wherethey are policing themselveasguardians.

Communitwisitorsundertakevisitsto three typesof W @ A & & i twihih Queensland Thevisitors
makeinquiriesand makecomplaintsfor, or on behalfof, residentsof thesesites. Communityvisitors
canalsorefer complaintsto an¥ S E (i IS N $@Basihe Departmentof Communitiesor
Queensland HealthThethree typesof visitablesitesare:

1. Disabilityaccommodatiorprovidedor fundedby the Departmentof Communities.
2. Authorisedmentalhealthservices.
3. Privatehostels (leveB accreditation).”

Visitsare unannouncedand regularlyconductedto morethan 1,000sites. Areportissentto the
serviceproviderafter everyvisit. Thepowersof inquiry andthe methodfor visitingandreporting
hassignificantsimilaritiesto visitsconductedoy MWCto mental healthand disabilityservicesn
Scotland.

ThePublicAdvocateundertakessystemicadvocacyto promote and protectthe rightsand interests
of adultswith impairedcapacity’’ Subsectior209(2)specifieghat W Xigndt the function of the
publicadvocateto investigatea complaintor allegation thatconcernsa particularadult with
impairedcapacityforaY I i (i Hoivgbethe legislativefunctionsof the Advocaterequireit to
monitor and reviewthe deliveryof servicesandfacilitiesto the adults’®

Civilsociety

Generamonitoringand advocacys alsoundertakenby vibrant civil societyorganisationst State,
Territoryand nationallevelin Australia. Communityorganisationsvere assistedviagovernment
fundingto preparea¥ & K I N&2 Ldahedddad! dza ( Nitsttappeatadceveforethe UNCommittee
on theRightsof Personswith Disabilitiesn Septembe2013,andalsoto senda delegation tothe
appearancen Geneva.

Education

Educationwithin the community,andfor carers,guardiansand supportersis crucialto ensuring that
principlesin legislationflow throughinto practice. Therecent reviewinto supported decision

75QueensIamﬁovernmentFactSheet,NewOfﬁceofthe PublicGuardian,
<http://www.justice.gld.govau/__data/assets/pdf_file/0020/262415/Theew-Office-of-the-PublicGuardian
fact-sheet.pdf>
76PuinoGuardianNebsite,Community\/isitors,<http://WWW.publicguardian.qld.gov.au/adu4guardian/adult
community-visitors>
77QCAT/Vebsite,ImportantLinks,<http://www.qcat.qld.gov.<';1u/matte|ttypes/guardianship‘or-adults—
matters/importantlinks>

8 Section209(1)(e)Guardianshiand AdministrationAct 2000
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makingin Canadddiscussedn Part2) undertakenby the CanadiarCentrefor ElderLawhighlighted
the lackof appropriateunderstandingof the regimeasbeingof primaryconcern:

Peopledo notevenunderstandsubstitute decisiomaking,let alone
supporteddecisionmaking.Supported decisiomakingis agood ideaput

without focused,ongoing and excellent publand profes®naleducation,the
systemgnatter little. Everysingleexpertinformantidentified the lackof training

and educatioracrosghe professionabnd communityspectrumabout decisionmakingin
generalto be of primaryconcern’®

The laclof education aboutiow to playthe role of W & dzLJLJdaliofe IR & f A Iwhdre3 S QS
W& dzLJLJ2 NI SRQ R S O aubstit@tedecivionhakigim prac&€e¥t Y S
Educatioris alsorequiredwithin the community. Thefactthat third party institutionsW@ ¥ S S f

dzy O 2 Y T 2wWiisbippdrté&idecisionmaking arrangementis seen asa motivator for subsequent
applications for guardianshif.

TheVictorian Revievalsoemphasisedhe key roleof educationin the successfupractical
implementationof the regime. TheW I LILIwiN&SpNB HaBkaf awarenessaboutthe guardianship
regimecreatedavarietyof issues:

f Limiteduseof personalappointmentsuchasW LJ2 ¢f§ MJi 2 Ny S& Q
§ Confusioramong usersf the systemaboutii K S A NJigtNB/TRS &NB & LIF2Y & A 0 A £ A

¥ LawCommissiomf Ontario,2014,Understandinghe LivedExperiencesf SupportedDecisionMakingin
Canadapp.8

% Ibid, pp. 8

& |bid, pp. 8

82VictorianLawReformCommissionGuardianshipExecutiveSummarpr.xxxi
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Part2- SUPPORTHRECISIONIAKING

Thereisdisagreementiboutwhat form of decisionrmakingassistancés permitted under Article 12
of the CRPD fopersonswith decision making disabilityThedebatefeaturedin negotiationson the
CRPD Australiaand Canadanadeinterpretive declarationswith respectto Article 12to clarifytheir
interpretation of the obligationsand howthey relateto “substitute’and”supported” decision
making.

https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg-teSthapter=4&lang=en

Thereis alsosomeconfusionand debateaboutwhat actuallyamountsto substitutedandsupported
decisionmaking,and whethertheseare useful termsat all.

At agenerallevelit isacceptedthat the CRPIxnd Article 12 encouragaaximisationof autonomy
and selfdeterminationfor personswith decisionmakingdisabilityaswell asretention of legal
capacity.

Thereis significantadvocacyfor ¥ & dzLJLJ2 NIi R | Rigrépans, fedeyisand commentaryon
guardianship and proxgecisionmaking. Recent review$y the AustralianLawReformCommission,
the QLDLawReformCommissionthe Victorian LawReformCommissiorand theNSW
ParliamentaryStandingCommitteeon Social Issueall favoursupporteddecisionmaking. Although
there issupportfor amoveto supporteddecisionmakingvariouscommentatorsand submissiont®
the abovementionedeviewshaveurgedcautiong highlightinga lack oempiricalevidence alackof
conceptuaklarity and theneedfor further consideratiorof variouspracticalissues.A numberof
Wi K2 dza K D2 gradisduSedaer in this Part.

TheAustraliaLawReform Commission discussipaperincludesavery useful discussioabout
definitionaland semantigssuesthe confusion aboutd & dzo adécision¥zli § Aagd¥@ dzLJLJ2 NI S R
decisionY | 1 AigtHdhZthe distinctbetweenthem.

Ultimately,there is generalacceptancehat someform of substitutedecisionmakingis necessary.
VariousAustraliancivil societyorganisationsarguedthis point during publicconsultationsprior to

| dza  Natificdtion ©f ;he CRPDCivilsocietyorganisationgequestedthe interpretive declaration
that wassubsequently madey Australiawith respectto Article 122 Thedeclarationis provided
belowandreserveghe right to retain substitutedecisionmakingasa measureof lastresortand
subjectto safeguards.Analysidy leading Australiapeakbody Peoplavith DisabilityAustralia
arguesthat the properandnecessarynterpretation of Article 12 requiressomeform of substitute
decisionmaking. Thepaperoutlineswhy the maintenanceof substitutedecisionmaking assistis

% phillipFrench¥ C ARg¢dortto the AustralianGovernmentDepartmentof FaHCSIlAndthe Attorney-
GeneralConsultationsvith AustralianRepresentativé®rganisation&overnedy Personavith Disability,
DisabilityAdvisoryCouncilsandthe DisabilityLegalServicedNetworkon the Impactof Ratificationof the
Conventioronthe Rightsof Personsvith Disabilitie§¥Report,DisabilityStudiesand Researchnstitute for the
AustralianTaskforceon CRPRatification June2009),pp 21.
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the realisationof other human right$* TheUN Committeeon the Rightsof Personswith Disabilities
publisheda GeneraCommenton Article12in April2014. TheGeneralCommentarguedthat no
form of substitutedecisionmakingwaspermissibleunderArticle 12. Scottishstakeholderd spoke
to thought that an unequivocabppositionto substitutedecisionmakingwasnot practicallyfeasible
andwould not ensurea net benefitto personswith adisability.

Thebest approacho Article12 and theassociated? LJ- NJARKMFYI Q BelJLIS| NA (2

1. Reviewing andhonitoringexisting arrangement® ensurethey operatein practiceas a
measureof lastresort; and

2. Investigatingresearchingdiscussingnd testingoptionsfor supported decisiomaking.

It isimportant that eachregimeconsidershow anynew supporteddecisionmakingmeasuresvould
operatewithin the unique circumstancestructuresandserviceghat existin that regime.

VariousAustralianjurisdictionsare currently having theconversation througla variety of reviews,
researchand supporteddecisionmakingpilots andthroughthe involvementof law reform
commissionspublic advocatesandcivil society. TheMental Welfare Commissioris startingto
considemwhether,and how, supporteddecisioamakingmaywork for Scotland. Theconversations
and forumsbeingled by Dr Jill Staverandthe Centre forMental Health and Incapacityaw,Rights
and Policyat Edinburgh Napieniversityappearto be a strong starting point.

Theultimate testfor anymeasuresandfor the systemasa whole,should notonly be whetherthe
law saysthe right things,but hasthe right outcomesin practice.

What is supported decisioAamaking?

TheAustralianLawReformCommissiorReporton W 9 |j dzEdpécity &nd Disabilitp

Commonwealth.aws(ALR@Reportm H rcant@insvery usefuldiscussiorfrom page49 of Chapter2,
W/ 2 y O Bahdlsagpetthe Contextfor w S T 2abidvtOefinitionalissuegelatingto W& dzo & G A G dzi §
YR Wa ddedtis®iNda8ng.Q

Thereis someconfusion and blurringf the conceptsof W & dzo & andWiaddil 3L aebdldio R Q
making. TheALRGaverecommendeda movement awayfrom that terminologyaltogether:

Interwovenin the discussion abou & dzo & andYiiddil3LgebldioBniakingis a lackof
conceptuaklarity aboutthe role that a LJS NBAv@slfeQaad preferenceplaywhenanother
actsfor themas a¥ & dzo A dedisioelziak&andthe role that aW & dzLJL jgaplin S NI
assistinga personto makedecisionsConceptuatonfusionis also exacerbatedshenmodels
useWo 3 ¥ ii S M&dagehuDexpressedn termsof giving priorityto the LIS NAv@syiel &
and preferences. Givethe tensionsaround theusageand understanding abot? & dzo a G A { dz
decisioamaking and theblurringbetweenW & dzo & & Mz @zaGdP & Qz0 adécisiordzi S
Y I 1 X sh&@ALRConsiderghat it might be preferableto move awayfrom this language

8 peoplewith DisabilityAustralia2009,% 9 @ S NEvezyyilERecognitiorof Personith Disabilityas
PersonsBeforethe[ I § Q
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altogether.Thetermsthe ALRGecommendsare ® dzLJLJ2aNd¥WSIBIDINE acBnfainédi A O S ¢
in the Commonwealthdecision makingmodelsetout in this Report®

Modern substitute decisionmakingis an evolutionon thelonglegaltradition of appointinga
W3 dzI NdRaKkede€isiondor anadultwith incapacityin their W6 3 & i S NafpateiinaliStic
approach to managing decisiomaking disability.Theconcepthasevolvedto includea greater
focusonthe | R dzvigh€sand preferences. TheUNCommitteeon Personswith Disabilities
GeneralCommenton Article 12, arguedthat:

Substitutedecisionmakingregimescantake manydifferent forms,including plenary
guardianshipjudicialinterdiction and partial guardianshipHowever theseregimeshave
certaincommoncharacteristics: theganbe definedassystemswvhere

0] legalcapacityis removedfrom a person,evenif thisisin respectof a singledecision;

(i) a substitutedecisionmakercanbe appointedby someoneother thanthe person
concernedandthis canbe done againsthis or her will; and

(i)  anydecisionmadeby a substitutedecisionmakeris basedon what is believedto be

in the objectived 6 S\&/{ii S Nha pedsan concernedhsopposedto being
basedon the LJS NA@vyvilland preference&®

Thedifficulty with this understandingpf substitutedecisionmakingisthat element3 doesnot
accuratelyreflect currentregimesin manycountries,including Australiand Scotland.Asoutlinedin
above,andin Part1 of thisreport, the & LIS NBwhyiDlay R LINS PléyNEeyfdeanddern
legislation especialljthrough theW LINJA yoOthnedin 8actAct. Thel R dzbwin Dtérestsform
part of manylegislativedefinitionsof W6 & ¥ il SNBa G aQod

TheALRGQeport sitesDr Mary Donnellyon the hybrid nature of modernguardianshigegislation,
suggestinghat it WI § (i $Yhitiliatethe consequencesf alossof capacitywhile stayingwithin a
best interestsF N YSH2 N Qo

Ultimately,the primarydistinguishing featuref ¥ & dzo ARISAQIAJAIAS? i thaY dedistony&meQ
madeby the substitutedecisionmaker,not the adult. Decisionsare madewith referenceto arange
of factors,usuallyincludingthe wishesof the adult, but alsoobjectiveconsideration®f their
interests.

Supporteddecision makingcoversa broadrangeof modelsW X A y  préctcgaNd® =

Legislation thahavedifferent degreef alignmentwith the normativeaspectsdiscussedbovein
termsof maximising autonomyretaininglegalcapacity,andexercising selR S (i S NI #yhel A 2 y Q d
ultimate distinctionbetweensupporteddecisionmakingand substitutedecisionmakingis that
supported decisiomaking focussesn assisting theadultto maketheir own decisionwith the

% AustralianLawReformCommission2004,% 9 lj dzEdpdcitygdDisabilityin CommonwealtH_aws Final
w S LI2PNGRQ =

% UNCommitteeon the Rightsof Personswith Disabilities GeneralCommentNo.1(2014) Article12: Equal
recognitionbeforethe law, Pp6.

¥ Dr Mary Donnelly,2004,in AustralianLawReformCommissionW 9 |j dzEdpdcityahdDisabilityin
Commonwealtih_aws FinalReport,pp 51.

% Officeof the PublicAdvocate 2014, ¥ Journeytowardsdecisionmakingautonomy,supporteddecision
makingin theory andpractice:areviewoff A i S NEBpI0dzNB Q >

70




ultimate decision beinghat of the adult. Theextentto whichmodelsof W & dzLJLXebidioS R Q
making achievéhis aimin legislationand practicds debated. Avarietyof modelsusedin
internationalpracticeare outlined below,andarangeof related resourcesre provided. Linksare
providedto informationabout pilot projectsof supported decisionmakingin Australia.

AUSTRALIA

Statesand Territoriesare responsiblefor guardianship legislation undéne Australian Constitution.
Variouspilots and trialshavebeenundertakenby Statesand Territories,or are underway.
Significantresearchand consultation habeen undertakerthrough reviewsy law reform
commissionsand publicadvocates. TheAustralianLawReformCommissiotasundertakenan
inquiry into equality,capacityanddisabilityin Commonwealti_aws. TheAustralianLawReform

/I 2 Y'Y A adissudsybiaperand finalreport includesinteresting analysief issuegelatingto
Article12 and supporteddecisionmaking. The/ 2 Y Y A & findl r2ppr€eacourageshe adoption
of anapproach toproxydecisionmaking thatis focussedn the supportsa personneedsto make
their own decisiong; on a scalefrom no supportto full support.

I dz& ( Ndtefpretivedlaclarationmadeon advicefrom civil societyis asfollows:

Australiarecognizeshat personswith disabilityenjoylegalcapacityon anequalbasiswith
othersin allaspectf life. Australiadeclaredts understandinghat the Convention allows
for fully supportedor substituted decisiormaking arrangementsyhichprovidefor
decisiongo be madeon behalfof aperson,onlywhere such arrangementare necessaryas
a lastresortandsubjectto safeguards.

AustraliaLawReformCommission
Inquiryinto equality,capacityanddisabilityin CommonwealtH_aws
http://www.alrc.gov.au/inquiries/legabarrierspeople-disability

South Australia
SA Publi@dvocate(info onthe SA pilotandother research)
http://www.opa.sa.gov.au/resources/supported_decision_making

AustraliaCapitalTerritory
ACTSupportedDecisionMaking FAbt (andother info)
http://www.adacas.org.au/decisioisupport

New South Wales

NSWSupported decisiomaking pilot

http://www.adhc.nsw.gov.au/ data/assets/file/0003/279039/SDMP_fact_sheet Oct2013.pdf
NSWParliamentaryCommitteeEnquiryc Supported Decisioklaking

http://www.parliament.nsw.gov.au/prod/pariment/committee.nsf/0/EEA2FC63DEEC7CA2575EC

00003769
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http://www.parliament.nsw.gov.au/prod/parlment/committee.nsf/0/EEDCC12FC63D6EC7CA2575EC

Victoria

Victorian Supported®ecisioaMakingPilot
http://www.publicadvocate.vic.gov.auffile/file/Research/Current%20projects/SDM%20project%20f
yer%20FINAL.pdf

VictorianLawReformCommissiorg Guardianship(Part3 of the consultation papemcludesan
interesting discussion)

http://www.lawreform.vic.gov.au/aliprojects/guardianship

CANADA

Canadasregardedas aleaderin supporteddecisionmaking. InterestinglyCanadahasmadethe
followinginterpretive declaration/reservatiorwith respectto the CRPDIt appearsto be mainlyan
interpretive declarationwith a qualified reservationthat is, if Article 12 istakento meanX:

Declaration andeservation:
&/ | yrecBgniseshat personswith disabilitiesare presumedto havelegalcapacityon anequal
basiswith othersin allaspectsof their lives. Canaddeclarests understanding tha#rticle 12
permitssupportedand substitutedecisionmaking arrangementis appropriatecircumstances
andin accordancavith the law.

Tothe extent Article 12 maybe interpreted asrequiring theeliminationof all substitutedecision
making arrangement$;anadareserveghe right to continuetheir usein appropriate
circumstancesnd subjecto appropriateand effective safeguardsWith respectto Article 12 (4),
Canadaeserveghe right not to subjectall suchmeasurego regular reviewby an independent
authority, where suchmeasuresare alreadysubjectto reviewor appeal.

Canadanterprets Article 33 (2) asaccommaodatinghe situationof federalstateswherethe
implementationof the Convention wilbccurat more than one levelof governmentandthrough
avariety of mechanismsincludingexisting2 y S & ® ¢

Eachof the provincesoutlined below havepassedegislationthat referencessupported decision
making. Each jurisdictionmaintainsa systemof guardianship.

British Colombia

Theregimein British Colombiais aninteresting oneto examine.TheRepresentation Agreeme#ict
cameinto effectin February2000and createdan alternativeto guardianship; though guardianship
still existsin BritishColombia.

The UN¥Y S v Iweelisife &@ntainsa Handbookor Parliamentariansn the Convention on th&ights
of Personwith Disabilities Legakapacityandsupported decisionmakingis coveredin chapter6.
TheHandbooKaudsthe W NI LINB a SSyNB- Siedigyganstatesthat W ¢ Rr@vinceof British
Columbiain Canadas one of the leading jurisdictiong incorporating supportediecisionmaking
into law, policyandLINI OG A OS Q@

Interestingly BritishColombiastill retainsa systemfor guardianshigas a lastesort,and the
WNEB LINB a SN Siegayettiinvolvesconferralof decisionmaking poweion a substitute.
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In variousresourcesthe Representation AgreemeAitis credited withinspiringArticle 12 of the
CRPI¥

UNHandbookfor Parliamentarianssectionon legal capacitndsupported decisiommaking
http://www.un.org/disabilities/default.asp?id=242

NidusWersanal planning ande3 A & RepkEséhfation agreemnt overview
http://www.nidus.ca/?page_id=50

Alberta

Two additionaformsof decisionmakingexistalongsidea substitutedecisionmaking regime,
Wa dzLILdedisiorR | A Yy 3 | dziaKoRV iR Gslony A 2 ySaNn@whoptionswere
established byhe Adult Guardianshi@nd Trusteeship Ait 2009,whichalso modernisedhe
guardianshimnd W (i NXza (fe§ifes.FSuppdfeddecisionmaking authorisationare personal
appointmentsby the adult, while co-decisionmakingordersare court ordered.

Supported decisiomakingauthorisations
http://humanservices.alberta.ca/guardianshtpisteeship/opgguardianshigsupporteddecision
making.html

Cadecisionmaking
http://humanservices.alberta.ca/guardianshtpusteeship/opgguardianshipco-decision
making.html

Guideto supporteddecisionmaking
http://www.health.alberta.ca/documents/ElderAbusBecisionMakingGuide.pdf

Supported decisiomakingbrochure
http://humanservices.alberta.ca/documents/opguardianshigbrochureopg5609. pdf

Saskatchewan

Aregimefor co-decisionmaking (personaind property)is established undethe Adult Guardianship
and Cedecision Makinghctwhichcameinto forcein 2001. Codecisionmakersare appointedby
the Court.

Ministry of Justicec Guardianshimnd CodecisiormakingAct
http://www.justice.gov.sk.ca/AdulGuardianshipand-CodecisionmakingAct

Adult Guardianshin Saskatchewan ApplicationManual(includesco-decisiommaking)
http://www.justice.gov.sk.ca/adx/aspx/adxGetMedia.aspx?DoclD=128,117,113,81,1,Documents&M
edialD=83&Filename=Applicationpkg.pdf

TheAdult Guardianship and @tecisioamaking Act¢ publications centre
http://www.publications.gov.sk.ca/details.cfm?p=392

% Forexample Nidus:PersonaPlanningResourceCentreand Registrywebsite
<http://www.nidus.ca/?page_id=240>
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http://humanservices.alberta.ca/guardianship-trusteeship/opg-guardianship-supported-decision-
http://humanservices.alberta.ca/guardianship-trusteeship/opg-guardianship-co-decision-making.html
http://humanservices.alberta.ca/guardianship-trusteeship/opg-guardianship-co-decision-
http://www.health.alberta.ca/documents/ElderAbuse-DecisionMakingGuide.pdf
http://www.health.alberta.ca/documents/ElderAbuse-DecisionMakingGuide.pdf
http://humanservices.alberta.ca/documents/opg-guardianship-brochure-opg5609.pdf
http://humanservices.alberta.ca/documents/opg-guardianship-brochure-opg5609.pdf
http://www.justice.gov.sk.ca/Adult-Guardianship-and-Co-decision-making-Act
http://www.justice.gov.sk.ca/Adult-Guardianship-and-Co-decision-making-Act
http://www.justice.gov.sk.ca/adx/aspx/adxGetMedia.aspx?DocID=128%2C117%2C113%2C81%2C1%2CDocuments&amp;MediaID=83&amp;Filename=Applicationpkg.pdf
http://www.justice.gov.sk.ca/adx/aspx/adxGetMedia.aspx?DocID=128%2C117%2C113%2C81%2C1%2CDocuments&amp;M
http://www.publications.gov.sk.ca/details.cfm?p=392
http://www.publications.gov.sk.ca/details.cfm?p=392
http://www.nidus.ca/?page_id=240

PublicGuardianand Trusteec guardianshigincluding cedecision making)
http://www.justice.gov.sk.ca/Guardianship

Yukon

TheDecision MakingSupportand Protectionto AdultsAct providesfor supported decisiomaking
agreementsand representation agreement¥heActcommencedn 2003.

Substitutedand SupportedDecisiorMaking
http:/lyplea.com/seniorseducation/substitutesupportivedecisionmaking/

Adult Protectiomand DecisiorMaking Act SupportedDecisionMaking Agreements
http://www.hss.gov.yk.ca/supported_agreements.php

Overviewof YukonDecisioaMaking Legislation
http://www.hss.gov.yk.ca/pdf/decision_making_leg.pdf

Manitoba

Although theVulnerablePersond.iving witha Mental Disability Acteferencessupportnetworksand
supportivedecisionmakingit doesnot createa statutory regimefor supporteddecisionmaking.The
Understanding thdived experience®f supporteddecisionmakingin Canadaeport containsa
useful discussionof the supported decisiormakingin practicein Manitoba.

TheVulnerablePersond ivingwith a Mental DisabilityAct
http://www.gov.mb.ca/fs/pwd/vpact.html#info
http://www.gov.mb.ca/fs/pwd/vpact_decision.html#what

Understandingthe lived experience®f supporteddecisiormakingin Canada

http://www.lco -cdo.org/capacityguardianshipcommissioneebaperccel.pdf

TheLawCommissiorf Ontario commissionethe CanadiarCentrefor ElderLawto undertake
researchon the lived experienceof supported decisiomakingin Canada.Thereviewwaslimited in
its scopeneeding tobe completedin 4 months. Theresearchinvolveda variety of interviewswith
participantsin the supporteddecisionmaking regimeincluding adults undeguardianshipcarers,
supportivedecisionmakers,governmentexperts,independent authoritiesadvocatesandNGOs.

Dueto the shorttimeframefor completing theproject, and thelimited numberof interviews,the
reportindicatesthat it should beusedpredominatelyas ascoping documentf issues.Theresearch
wasableto identify a numberof practicalissuedor potential future research. Overall the research
advocatedor the useof supported decisiomaking forsomepeople(it wasnot consideredo work
well for amajority of adults)but indicatesthat educationand practicalimplementationis key. It was
found thatthere wasconfusion aboumakingandimplementing supportedlecisionmaking,and
thattherewasWa f A BISIH 8 S 9y WdedglohnakimiiaBdR'@ dzo a dedisivanakhgn
practice. Third partieswvere seento be scepticalinduncomfortablein workingwith supported
decisionmaking arrangementand this serve@sanincentiveto applyfor guardianship
arrangements.It wasfound thatW & dzLJLJgrisldgednerurrentlyworkedwell for thosewith
committedand engagegupportnetworkswhohad®W Y A f R (i 2 intefletiReddisabiiiti&sQ
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Thereport madethe point that there wasadifferenced S i ¢ S S yf I W@E® A RI2LBG [tHaS Q =
is, thedifficultiesin implementationdid not negatethe W NA& 3 Kofithé Bué ai @pproach.

SWEDEN

SwedisHaw providesfor the appointmentamentor ¥ 3 ¥ R y(d@cisionmakingsupportersyanda
trustee (similarto guardianship).Interestingly mentorsare paidby the State. Swederhasalso
establisheda significantsystemof socialsupport,including personahssistancefor peoplewith
functionaldisabilities. Swederestablisheda nationwide systemof PersonalDmbudsmarin 2000
whichprovidessupportin decisionmaking forpersonswith severementalor psychosocial
disabilities.

Alist of secondaryresourcedn the absenceof Englishversionsof SwedishGovernmentwebsites:

Sweden Legakapacityand proxydecisionmaking
http://www.alzheimer-europe.org/Policyin-Practice2/Counticomparisons/Legatapacityand
proxy-decisionrmaking/Sweden

SelfDetermination AutonomyandAlternativesfor Guardianship
http://www.ruralinstitute.umt.edu/transition/handouts/selfDetermination.Herr.pdf

PGSkane
http://www.po -skane.org/The_Swedish_Personal_ombudsmen_system(Maths_Comments).php

A NewProfessioris Born¢ Personligombud,PO
http://www.personligtombud.se/publikationer/pdf/A%20New%20Proffession%20is%20Born.pdf

OTHER COUNTRIES

TheCzectRepublicGermanyNorway, JapanDenmark Latviathe Netherlandsand othersare
describedashaving alsomplementediegalregimesthat givegreaterfocusto W & dzLJLd2dIbrs R
YITAYy3IQo

THOUGHTBOCONSIDER

Supported decisiomakingis anattractive alternativeoption to substitutedecisionmaking in
theory, however,variousrisksandissueshavebeenidentified that shouldbe considered when
developingany new approachfor Scotland. Giventhe weightof advocacyfor supported decision
makingthe referencesbelow havebeenincludedasfood for thought ¢ not to advocatethe opinions
outlinedin the resources.Thesesourcesdiscussupported decisiomaking buthighlightsomeof
the critiguesandissues.Thisshould notbeinterpreted as abiasagainstsupporteddecisionmaking.

Evolutionand Innovationin Guardianship Lawgssisted Decisieiaking:SydneyLawReview
http://sydney.edu.au/law/slr/slr_35/slr35_1/06_Then.pdf

Supported decisiomaking:aviable alernativeto guardianship?
http://www.pennstatelawreview.org/printissues/11¥pennst-l-rev-1111-2013/

Part3 of the VictoriaLawReformCommissiorReviewof Guardianshig consultation paper
http://www.lawreform.vic.gov.au/sites/@fault/files/Guardianship_CP_Part_3.pdf
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Officeof the PublicAdvocateSystems Advoca@yreviewof literature
http://www.justice.gld.gov.au/ data/assets/pdf_file/0005/249404/Decisiemakingsupportfor-
Queenslandersvith-impaired-capacityA-review-of-literature-March-2014.pdf

Netwidening

A keyconcernaboutW & dzLJLJ2 NIi &R | Ri§ft@tR&culd gktendormaliseddecisionmaking
to abroaderpopulation thanis currently coveredby guardianshipthrougha lower bar for entrance
into the regime. Thereis concernthat supporteddecisionmaking could creatanextended¥ R S
T I Ggiadd@nship regime especiallybecausethe line betweensubstitutedand supported
decisionmakingcanbe difficult to draw, particularlyin practice. Theabovemetioned reviewof the
lived experienceof supporteddecisionmakingin Canadahighlighted thisdanger.

Informalrelationshipshetweenadultsandcarerscanresultin the adultlosing powetto make
decisionseventhough theyformally maintainlegalcapacity. Theinfluenceor powerthat a carer
mayhaveoverthe adult canmakeit difficult to distinguishbetweenthe | R dzfledigibéand the
carer’s.In such casethere maybe anargument forbringinginformal supported/substituted
decisionmakingwithin formal structures. Theformalisationof relationshipsenlivensassociated
safeguardsandreviewmechanisms.

Anill-definedconcept

Commentatorgaiseconcernsabout alackconceptuakndtheoreticalclarity surroundingthe debate
about,and implematation of, supported decisiomaking. SupporteddecisionmakinghasWo S Sy
interpreted asspanning everything frortargeted legal powerand authoritieshroughto

facilitation of the normalinteractionsof dailyfamily or socialA y i S NJ # dahffic8t andt
dangerougo conclusivelsupportW & dzLJLJ2 NI ¥R | R § A BerdiskohfusBn aboutvhat
supported decisiomakingspecificallyentails. Theconversatiorwithin jurisdictionsabout
alternativesto substitutedecisionmakingshouldbe nuancedandspecific.

Lackof empiricalevidence

Thereis alackof empiricalevidenceabouthow supported decisiomaking regimesperatein
practice. Eventhe abovementionedstudyinto the Wt ASES 58 Nih Sayiddd&asvery limited in
its scope. Thishighlightsthe needto proceed cautiouslith the introductionof supporteddecision
makingin anyparticularregime,undertaking researchnd pilots, ashavebeenpursuedin various
Australianjurisdictions®* Submissions the VictorianReviewalsohighlightedthis point andthe
needfor further research abouhow supported decisiomaking would workn the Victorian
context’

OTerryCarneyWt | NIi A BightsFainilyRegigiormakingand ServiceAccessARolefor[ | g(Kegal
StudiesResearcliPaperNo 12, SydneyJniversityLawSchool2012)in pp. 26, Officeof the PublicAdvocate YA
journeytowardsautonomy?Supporteddecisionmakingin theory andpractice:Areviewoff A (i S N2b1i%.dzNB Q >
1 Officeof the PublicAdvocate W Journeytowardsautonomy?Supporteddecisionmakingin theory and
practice:Areviewoff A ( S N2O1#.dzNS Q =
%2V/ictorianLawReformCommissionGuardianshipConsultatiorPaperl0, Part3: SupportedDecisiorMaking,
2011,pp 126
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Absenceof appropriate supporters

Submissionto the Victorian Revievhighlightedthe limited applicationof supported decision
makingwherethe adult doesnot havean appropriatesupportnetwork. Thiscanbe alleviatedif
Governmentsableto commitresourcego providesponsoredsupporters. Avariationof the
Communityguardiangprogramestablishedn variousjurisdictions(discussedn Part1) could be
considered”

Otherconcerns

1 Thatformalisedsupporteddecisionmakingwould addanotherlayerof complexityto
existingregimes®*

1 Concernsboutriskof abuse exploitationand unduenfluenceif appropriatesafeguardsare
not implemented. Thisriskis most prevalentin privatelyappointed supported
arrangements”

Suggestior2-0

Continueto researchandconsideroptionsfor the useof supported decisiommakingin the Scottish
context.

Suggestior?-1

Carefullyconsiderthe definitionaland theoreticaissuego determinespecificallywhat anyreform
NB 3 I NR A y 3 dedisiodziniikiaghaXtedptifly to achieve.

Suggestior2-2

Considerunning pilotsof W & dzLJLXBebldioSraKhgin consultationwith communityandcivil
society organisationgnd userf the existing guardianship system.

% |bid, pp 126
% |bid, pp 128
% |bid, pp 129
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Part3- MWCGUARDIANSHIPVISTSANALYSS

Introduction and overview

TheMental Welfare Commissiorior Scotlandplaysanimportant role in monitoring theguardianship
regimein Scotland- including guardianshiprdersmadeunderthat regimeand theadults subjecto

them. The/ 2 Y Y A &iaspeztifrodparticular® LI {(sGcBas@@rehomes)i K N2 HA®dzara SR Q
Iy R WivsiBafeme@ayin whichadultsunderguardianshigare indirectlyvisitedby the
Commission.Somepeopleunderguardianship residan theseplacesandbenefitfrom the

/I 2 YY A acvérggiftithis way. TheCommission alsdirectly and specificallyisitsa sampleof

adults undemguardianshigachyearwhereverthey reside- the Commission aimt® visit 600

individualson new guardianshiprderseachyear.

TheCommissiomusesa matrix of prioritiesto allocatevisits,for example,visitingall youngpeopleon
indefinite orders. Thesurvey/formthat Commissiomwvisitorscompleteafter eachvisitincludesa
section forrecording information abouvariousforms of restrictionof liberty - whetherthey are
presentandwhetherthey are sanctionedby guardianship powersTheCommission doesot
currentlyhavea systemor procesdor proactivelytargetingvisitsto peoplewho maybe deprivedof
their liberty or subjectto certain formsanddegreespf restrictionof liberty. Part3 describeshe
projectto createa systemfor prioritising visitan thisway.

Theoriginalintention wasto createa procesdor targetingvisitsbasedon deprivationof liberty.
Thisfocuswasdueto my interestin the Commission’sole aspart of the UKNationalPreventive
Mechanism establishednderthe OptionalProtocol tothe Convention againstortureand other
CruelInhumanor Degrading Treatmerar Punishmen{OPCAT)However the sameprocessor
targeting visitdowards deprivatiorof liberty coud alsobe usedo targetvisitstowards
significant/considerableestriction of liberty and particulartypesof restrictionof liberty, suchas
WNEB & (L8N QOllimaraRgdet) o reasonsoutlined in Part3, the ability to targeta portion of
guardianshiprisitstowardsdeprivationof liberty andrestrictionof liberty would assistthe
Commissiorin the fulfilment of its aim:

X (i éhsurethat care,treatment and supportare lawful andrespectthe rightsand promote
the welfare of individualswith mentalillness learning disabilityandrelated conditions.

Adults undemguardianshipnayhavetheir liberty restrictedor deprivedaspart of efforts to provide
them with the bestcare,however,thesecircumstanceslso makehem vulnerableo maltreatment.
Asthe PublicAdvocatein Victoriaoutlinedin a2009paperon supporteddecision makingt is
important not to demoniseguardianship.

Anunfortunate aspectof the current discussioabout supporteddecisioamaking,in Australia
as wellasoverseashasbeenthe denigrationandcriticismof guardianship thahasfrequently
accompanied itevenin United NationaCRPpublications. Whilst serious accusationsf
human rightsabusecanbe levelledagainstguardianshign somecountries,thisisnot generally
the casein Australia®

% BarbaraCarter,Officeof the PublicAdvocate(Victoria),SupportedDecisionMaking:Backgrounénd
Discussio®apenNovember2009) 4 <http://www.publicadvocate.vic.gov.au/research/132/
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Asdiscussedn previousparts of this report, monitoringandreviewing arrangementare criticalto
ensuring thabordersbenefitthe adult subjectto them and protect their humanrights. Where
arrangementssignificantlyrestrictan| R dzibért®, @vendeprivethem of liberty, the balance
betweenfosteringthe enjoymentof rightsand curtailing them becomegzarticularlyprecarious. If
the Commissiorcanbetter identify andreachtheseindividualsit is ina positionto ensuretheir
rightsare upheldandtheir welfareensured.

Theprojectinvolvedsignificantinvestigationof dataalreadyavailableto the Commission about
adults undemguardianshipn Scotland. Thisdatawasmatchedwith a new capacityto word search
guardianship interlocutorand applications.Thiscollectiveinformationwasusedto develop
indicatorsfor restriction/deprivationof liberty that can bebuilt into the currentsystemfor allocating
visits. Asthe project progressedit becameclearthat a rigorousanalysiof the dataprovidedan
opportunity to investigateadditionalissues- including the/ 2 Y Y A a f@rocesgbréllectng data
aboutrestrictionof liberty andalsotrendsand generalpracticeregarding theform andcontent of
guardianshiprders inScotland. Theprocesof investigation adaptedo incorporatethese
additionalissuesandthe report includesa numberof related suggestions.

Theanalysiselow describeghe method currentlyusedby the Commission to allocateéisits,
discusseshe conceptof WR S LINDf® A & Brgudin@sthe benefit of allocatingvisitsbasedon
restriction/deprivationof liberty. Theanalysiddescribeghe processusedfor investigating datand
providesa rangeof findingsand suggestions Detailed informationis providedabout the searchfor
indicatorsrelating tospecificforms of restrictionon liberty ¢ for example WNB & (i &l OG A 2 y Q
WaSOtdaizy Qo

Howthe Commissiorcurrently allocatesvisits

Visitsareallocatedfrom alist of new orderscreatedduringa periodg for examplea particular
month. Alistiscompiledat regular interval®f neworderscreated during theperiod followingthe
previousvisitallocation. Amatrixis currentlyusedto prioritisevisitsto individualsin particular
categories for example the Commissiorattemptsto visit all youngeradultswho are on indefinite
orders.

TheWt NZ se&idnkefdw outlinesnew measureghat havebeentakento broadenthe amountof
usabledata availablefor allocatingvisitsand new waysof usingthe datathat is alreadyavailableto
the Commission.

Deprivationof liberty

Certain circumstancasmequivocallyamountto deprivationof liberty andare not contentious,such
asincarcerationin a prison. Thedifficulty isin settingthe outer limits of what is understood tobe
‘deprivationof liberty' anddeterminingwhen itmight occuroutsidetraditional settings.

Thereareinteresting questiongrom a policy perspectiveaboutthe purposeor intent of applyingthe
legalconstructof 'deprivationof liberty' to certaincircumstancesndin certain contexts.Why isit

usefulto debatewhether a personwith asignificantdisability,residingwith their parentsis deprived
of their liberty? Whatbenefitis derivedfrom debatingand mappingout the line whererestrictionof
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liberty endsanddeprivationof Libertybeginsfor anelderlyresidentof anursinghome? Howare
thesedecisionanadein practiceandwhat for?*’

'Deprivationof Liberty' shapeshe work of the Commissiorin two keyways ¢ throughArticle5 of

the EuropearConventioron Human Right$ECHRandthe Commission”sole aspart of the UK
NationalPreventiveMechanismestablishedunderthe OPCAT Applying 'deprivatiorof Liberty'in
lesstraditional contextsis a contentiousissuewith respectto both of theseinstruments. Courts
havestruggled todeterminewhen peoplewith decisionmaking disabilitare W R S LINEherS R

f A 0 8nudrArti@le’ of the ECHRisaresultof their carearrangements.Thereare questions

regarding OPCAdboutthe typesof placesthat need tobe inspectedby virtue of thembeing®W LJ | OS a
wherepeoplearedeprivedof theirf A 6 SNt B@sbf carefacilitiesmeet the definition of a

'‘placeof detention'underOPCAT?

- Deprivationof Libertyin Article 5 of the ECHR

TheECHRasbeenimplementedin domesticScottishlaw by virtueof the HumanRightsAct 1998

and theScotlandAct1998. Article 5 of the ECHRrovidesthat W yoe shall bedeprivedof his

f A 0 Sxidptih Earticularcircumstancesnd W Zagéordancevith a procedureprescribecbyt I ¢ Q ®
One ofthe permissiblecircumstancessthe detentionof W LIS NdiuhgbandY A y R Q ®

TheConvention doesot elaborateaboutwhat constitutes¥’ R S LINA @ IA i B2 BIRE O S R dzNB
prescribedbyf | dCQs#taw hasdevelopedaround theseconceptsthrough decisionsf the
European Counf HumanRightsand theUKSupremeCourt.

TheCourtshavestruggled toapplythe conceptof W R S LINDf® A & Sghivid@alswith decision
making disabilitandwho Wt © O 1L.JI WdetiadvOTrheresulting jurisprudences highly
contentiousandstill somewhat unsettled. Thereis areal possibilityof further evolutionof the
principles.

Caselawequiresthat W R S LIND® A i Bedgiadniinedby examinatiorof the concrete
situationof the individual. A variety of factorsmust be takeninto accountin makingthe
assessmenincluding theW (i &dud&tian, effectsand mannerof executionof the penaltyor

measureinlj dzSa FA 2y Qo

In Storckv Germanythe EuropeanCourtof Human Rightgsequiredthat both objectiveand
subjectiveelementsbe satisfied. Thereis required to bethe objectiveelementof confinementW X A y
aparticularrestrictedspacefor a not negligiblelengthof (i A Yb8t@IZothe subjectiveelement that

the LIS N& 2 yhotWalidiy totisentedo the confinementinlj dz8 & #A 2 y Q@

TosatisfyArticle 5, the deprivationof liberty mustalso beimputableto the state. Thisraises
guestionsaboutwhetherindividualsin care inprivate homescanbe deprivedof their liberty.
Howeve, as aresultof provisionof care,welfareandtreatmentin Scotlandthe ScottishLaw
Commissioniakesthe viewthat W Xidvéry unlikelythat there couldbe adeprivationof liberty in

" LucySeries2012, TheSmallPlacesBlogspot¥ 5 S LINJardtheistrgglefor Y S| y Ay 3 QS
<http://thesmallplaces.blogspot.com/2012/07/deprivatieaf-liberty-and-strugglefor.html>

% Mental WelfareCommissiorior Scotland2013,% D 2 BrakticeGuide Deprivationof[ A 6 SpN&i & Q =
9 ScottishLawCommission2014,Reporton Adultswith Incapacity ScotLawComNo 240,pp 8

80



http://thesmallplaces.blogspot.com/2012/07/deprivation-of-liberty-and-struggle-for.html

anyresidentialestablishmenin Scotland which couldot beimputedto the State. In anyevent,
there isaresponsibilityto maintainlegalprovisionswvhich protectcitizens gainstunjustified
deprivationsoft A 6 NI & ®Q

Forindividualswho lackcapacityunderlaw to validlyconsentto a deprivationof liberty, the
subjectiveelementdescribedaboveisirrelevant. Theonly relevantconsiderationsn determining
deprivationof liberty are objective. Thisprinciplewasfirmly stated by the European Courbf
HumanRightsin the Bournewoodtase™ After the Bournewoodaseadmissiorof a personwith
incapacityto long-stayhospitalscouldno longerbe regardedasvoluntaryandinformal becausehe

adult didnot specificallyobjector try to leave!®> Thecaseprompteda ScottishLawCommission
inquiryinto{ O 2 (i fdomesticad regardingdeprivationof liberty for adultswith incapacity. The

question forthe LawCommissionvaswhether Scottishlaw providedthe appropriate® LINE O S R dzNB
prescribedbyf | fdr@eprivationof liberty of personswith incapacityas aresultof care

arrangements.

Tobe an appropriate¥ LIN2 OfeRariteddy f | @ng@requirementsof domesticlaw must be
followed, andthe criteriain Winterwerpv Netherlandsamust be satisfied. TheWinterwerpCase
provides threerequirements:

w  Theindividualmusthavebeen reliablyshownto be of "unsoundmind”, accordingo
medicalevidencefrom anobjectiveexpert.

w  Thementaldisordermustbe of akind or degreewarranting compulsorgonfinement.
w  Suchamental disordemustpersistthroughoutthe periodof confinement.

Thelatestdecisionaboutwhat constitutesW R S LINJf® A i Aasfravidedby the UKSupreme
Courtin CheshirdVest Thejudgementin this casewashandeddown on 19 March2014andwas
viewedgenerallyasbroadeningthe scopeof peoplewho would bedeemedto be deprivedof their
liberty. TheWl O A Rrovid&it thefleading judgementor the objectiveelementof deprivationof
liberty wasthat apersonbe underW O 2 y (i dugedBiolEndO 2 y (- NBRE WeiRf(iS I S Qo

Anotherimportant principlefrom jurisprudenceon deprivationof liberty isthat the distinction
betweenrestrictionof liberty anddeprivationof liberty is amatter of intensityanddegree. The
distinctioncanbe viewed agestingalonga scaleor spectrum. Finding thighresholdon the scale
canbe verydifficult in practice. LadyHaleprovidedthe mainjudgementin CheshiraVest and the
Wl O 5 Bbdv@,in part to simplifythe processor applying theprinciplesin practice®

TheBournewoodCasehighlightsa numberof keyelements fordeprivationof liberty underArticle 5
at para89:

a © ordekty determinewhetherthere hasbeenadeprivationof liberty, the
starting-point mustbe the concretesituationof the individualconcernedand
accountmustbe takenof awhole rangeof factorsarisingin aparticularcasesuch
asthe type, duration, effectsand mannerof implementationof the measurein

190 5eottishLawCommission2012, DiscussioPaperon Adultswith Incapacity DiscussiopaperNo 156,pp 91

191 Mental WelfareCommissiorior Scotland2013,% D 2 BraRticeGuide Deprivationof[ A 6 SpNI7E Q =
192 5cottishLawCommission2012, DiscussiofPaperon Adultswith Incapacity DiscussiopaperNo156,pp 1
103 [2014]UKS@9 Onappealfrom: [2011]EWCACiv1257;[2011]EWCACiv190, para48.
<https://www.supremecourt.uk/decideg¢ases/docs/UKSC_2012_0068_Judgment.pdf
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guestion.Thedistinction betweera deprivationof, andarestriction upn, liberty is
merelyone of degreeor intensityand notoneof natureor & dzo a G I(pa@&YP d© ¢ ¢

- Deprivationof liberty underthe OPCAT

TheMental WelfareCommissioriormspartoftne! y A i SR WatigralRravEnihé
Mechanism establishednderthe OPCAT Asoutlinedin Article 1 of the OptionalProtocol:

Theaobjectiveof the presentProtocolisto establisha systemof regular visitaindertakenby
independent internationaind nationabodies toplaceswhere peopleare deprivedof their
liberty, in orderto preventtorture andother cruel,inhumanor degrading treatmenbr
punishment.

Deprivationof Libertyistherefore a keydeterminantof whichplacesshould bevisited undetOPCAT
obligations. Asoutlinedin Article 1, the OPCATequiresthe egablishmentof a systemof visitsby

both independentinternationalbodiesand nationalbodies. Thesystemof nationalbodiesis
referredto in the OPCA&sthe NationalPreventiveMechanisnd & b t dhRelUNSubcommitteen
Prevention off ortureand otherCruel Inhumanor DegradingTreatmentor Punishment & { isthé 0
relevantinternationalbodythat undertakesvisitsof placesof detention.

The UKatified the OPCATh 2003anddesignedts NPMin 2009.The; Y NRMis currently
comprisedof 20 bodiesthat visita variety of places,ncluding prisonspolicecustody

and immigration detentiorcentres. TheNPMis coordinated byHM Inspectorateof PrisondHMIP)
in London.

There issomeconfusion and debataboutwhatW R S LINJDf® A & Bdist De contextof the
OPCA&andwhichplacesof detention are subsequentlyrequiredto be visitedin accordancewith it.

Article 4 of the OPCAProvidessomedetail aboutwhat typesof W LI lar®tS BeQisited.
Article4(1)providesthat:

EachStatePartyshallallow visits,in accordancawvith the presentProtocol,by the mechanisms
referredto in articles2 and3 to anyplaceunderits jurisdictionand controlwhere personsare
or maybe deprivedof their liberty, either by virtue of an order givenby a publicauthority or at
its instigation orwith its consentor acquiescencéhereinafterreferredto asplacesof
detention). Thesevisitsshall beundertakenwith aviewto strengtheningjf necessarythe
protectionof thesepersonsagainsttorture andother cruel,inhumanor degradingtreatment
or punishment.

Article4(1)iswordedwith the obviousintention of coveringa broad rangeof W LJt I IQ08eStisiby
including placesvhere personsW Y 16 &deprivedof their liberty and by includingthoseplaces

where peopleare deprivedof their liberty by virtue of the StatesW I O lj dzA SWSOSSLYNISAI A A 2
f A 0 & dpBclic@llydefinedin Article4(2)of the OPCATn the followingterms:

Forthe purposesof the presentProtocol,deprivationof liberty meansanyform of detention
or imprisonmentor the placementof apersonin apublicor private custodial setting which
that personis not permitted to leaveat will by order of anyjudicial,administrativeor other
authority.
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Thereare anumberinteresting elementso this definition. Thereis afocuson whethera personis
free to leaveat will, whichagainprovidesa broad scopeto the definition. Thiselement alonevould
appearto coverall mannerof institutionsfrom prisonsto dementiawards. However there isalso
someapparent logical conflidbetweenArticle4(1)and 4(2)and therehasbeen somealebateabout
whether Article4(2) potentially limits the scopeof Article4(1). In particular, Article 4(2) doesnot
includethe samebroadreferenceso detentionby W Olj dzA $fEh©SateOrBtifle4(2)refers
specificallyto ordersW doider of anyjudicial,administrativeor other I dzii K 2WNRWi2EGCKES NJ
| dzii K deviFapsiBteéddedas acatchall. ThephraseW O dza (i 2 R Amightalsbappiedrdnifsa Q
faceto narrowthe focusto placeshat are more traditionally consideredo be a placeof detention,
suchaspolicecellsand prisons. Thishasbeena more prominentlyissuewith respectto the Russian
languageversionof the OPCATwhichusesa phrasethat translatesto WK 2 f RA y Jund&ar2 YS2 y S
(armed)3 dzl "R Q ®

Underthe ViennaConventioron the Lawof Treatiesof 1969,treatiesmust be interpreted W xgbd
faith in accordancewith the ordinarymeaning tobe givento the termsof the treaty in their context
andin thelight of its objectand LJdzNJ1 J2\&eh dtdrpretingambiguity travauxpréparatoiresand
the circumstancesf the i NB lcdhéuSidrcanbe taken intoaccount. Onthe basgs of treaty
negotiations OPCAhasbecomegenerallyinterpreted ascoveringa broadspectrumof placessuch
asthoseoutlined by the Association fothe Preventionof Torture below:

NPMsandthe SPTcanvisit anytype of placeswhere personsare, or may be, deprivedof their
liberty by public authorities,or with Stateconsentor acquiescenceRlacednclude,but are not
limited to: prisons,police stations,pre-trial facilities, transportvehicles hospitals,immigration
centres psychiatridnstitutions,O K A f RdidBsymilitary facilities,airports, etc.!*®

During negotiationshere wassomedebateanddisagreementiboutthe properreachof the OPCAT
inspection regimandissueghat mayimpacton implementation,including resourcingHowever,
the broaderconceptthat includesW Ri&gto placeofR S (i S yajipeatsy Bavegainedfavourand
hasbeen supportedn practiceby StatesPartiessuchasthe UK. Thecollectionof 20 bodiesthat
currentlycomprisethe | 'Y NRMinspecta broad rangeof placesfrom prisonsto mentalhealth
facilities.

Thebenefit of allocatingvisits & collectingdata basedon restriction/deprivation of
liberty

Thegenesif the projectwas aninterestinthe/ 2 Y Y A drdldaBpAoid K S Natiogak
PreventiveMechanismunder OPCAT.Howeverthe caselawNB 3 NRA y 3 of¥ R $ [INKI @& 1QG A
underArticle5 of the ECHRhat waschosenasthe basisfor creatingindicatorsfor

restriction/deprivationof liberty andfor assessinghe collectionof data by the Commissionn

relationto restriction/deprivationof liberty. Thedetail andspecificityof criteriain jurisprudence

relatedto Article5 provideda strong basigor analysisandcreating indicators.

1%% Universityof Bristol, HumanRightsmplementationCentre,2011,W 5 $ LINJof@® IA 6 BaNgh ArtiRle 4 of
OPCATthed O 2 piRQ s

1% associatiorfor the Preventionof Torture,website, W h t /C!l &<@tfp://www.apt.ch/en/opcat-fag-
1/#preventivevisit>
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Thetypesof restrictionin section6 of the/ 2 Y Y A a\dsifé@rnyf @&decongruouswith the conceptof
deprivationof liberty relatedto Article 5 of the ECHRTheutility of the bankof visit datafor the
creationof indicatorsis anotherreasonwhy 'deprivationof A 6 &sMIelat€xto Article5 of the
ECHRvasthe mostusefulstarting point. In addition,2014was asignificantyearin relationto
Commission'svork regardingArticle 5 of the ECHR with the handing dowrof the judgementin
CheshiréVest(providing theUKSupremeCourt's lateswiew of deprivationof liberty under

Article 5) andthe ScottishLawCommission repoiinto particular Articles issuedn Scotland.

Basing inspectionsn the criteria developedn caselaw regarding Articlés of the ECHRilsobenefits
the Commissiorin its role aspart of the NationalPreventiveMechanismunderthe OPCATas
explainedbelow.

Benefitsof targeting guardianshipvisitsand collectinglata basedon Deprivationof Libertyasper
Article5 of the ECHR

1 AllowsMWCto assistin identifying instancesvhere Article 5 might be triggeredby deprivation
of liberty of anadult underguardianshipand helpto ensureappropriatelegalauthority is in
place- enlivening related rightand safeguards.

Asmentioned,the provisionof appropriatelegal authority fordeprivationof liberty (in
accordancavith Article 5 of the ECHRis currentlythe subjectof debatein Scotland. The
ScottishLawCommissioneleased itgeport on 1 October2014aboutwhether Scotlaw
satisfieshe requirementthat deprivationof liberty for peopleof Wzy & 2 dzy” Rnly6dcyf RXQy
accordancevith a procedureprescribedbyf | grketaw/ 2 Y Y A & 20828is€@dsion paper
citesHilaryt | (i NJoRforaM&VCand hercommentsregarding thegeneral acceptancia
Scotlandhat welfare guardianshiprdersprovidethe appropriatelegalauthority for
deprivationof liberty.

"It seemsgenerallyaccepted thathe Adults withincapacityActguardianshiganconstitute
the lawfulprocedurerequired byECHRaw if anadultisto be deprivedof hisor herliberty
on the groundsof mentaldisorder.%

TheScottishLawCommissiorisagreeswith this general¥ 3 S yI SING S LJGThel &S Q @
Commission argudbat there is a lackof clarity about whetherdeprivationof liberty can
lawfully be sanctionedunderguardianship legislatioand insufficientscopefor reviewunder
guardianship legislatioasrequiredby Article 5(4) of the EHCR.

Giventhe general consensusat the decisionin CheshiréVestbroadensthe cohortof people
underguardianship who mighte consideredo be deprivedof their liberty, the questionof
settlingamethod forprovidinglegalauthority becomesall the more poignantandwill likely be
a significantissuein 2015.

1% »Autonomy,Benefitand Protection"2008DiscussiofPaperfor the Mental WelfareCommissiorior Scotland

("2008DiscussiofPaper")p 32,in ScottishLawReformCommission2012,DiscussiofPaperon Adults
with Incapacity DiscussiopaperNo 156, para6.5.
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1 Theability toidentify individualsfor whichdeprivationof liberty mightbe at issueprovidesan
opportunity for the Commission t@rovideinformationandeducationto Guardiansandcarers
aboutlegalrequirementsand bestpracticein care. The/ 2 Y Y A a fachs®n/iQiting
individualson new orderscreatesan opportunity to providethis foundationguidanceat the
outsetof the order. Aneworder maypertain toan adultandguardianwho havebeen the
subjectof previousorders,however,avisit providesthe opportunity to reassesgapproachego
careandlegalsafeguardsindto tailor existing arrangements® anychangesn powersand
other mattersin the neworder.

 Although adultsnaybe W R S LINikheéIr$ R 0 8 bidieBt@ensuretheir safetyor to provide
appropriatecareandtreatment, thosewho are deprivedof their liberty are subsequentlynade
vulnerableto maltreatmentor to infringementof their human rights.In fact, carethat amounts
to deprivationof liberty, andthe extent of disabilitythat mightresultin suchcare,are likelyto
alsomeanthat the adultislessableto safeguardheir ownrightsand welfareor to raiseissues.
Certainly there is afine line betweencarethat fostersthe enjoymentof rightsand thatwhich
impingesupon rights. System®stablishedo benefitindividualscansometimedeadto harm,
for examplephysicalandother abuseor neglectby carers. Thereare obviousbenefitsfrom a
welfareperspectiveif the Commissioris better ableto targetandvisitindividualsin this
situation.

1 Theriskof maltreatmentor unnecessarympositionon human rightgloesnot commenceat the
point at which restriction upon libertyneetsthe legalthresholdof W R S LINBI® A & 54y & Q ®
personwhoseliberty isimpingeduponin asignificantway,or in certainspecificways(for
example through useof restraint)isin asimilarlyvulnerableposition. Asmentioned,the
differencebetweenrestrictionand deprivatiorof liberty isamatter of intensityand degreepn
ascale. Fromawelfare perspectivet isidealif the Commissiomot only targetsthosedeprived
of their liberty but thosewhoseliberty is restrictedto a significantdegreeor in particular ways.
Giventhat W R S LINB®I® A & BepliiedcOnsiderationof arangeof circumstancesiboutan
I R dzifdia@direatment, a rangeof restrictionsuponliberty, the creationof indicatorsfor
deprivationof Libertynecessarilyalsobecomesa processof developing indicatoror significant
restrictionof liberty. Indicatorsfor deprivationof liberty will flag certain restrictionsn liberty
or circumstanceshat relate to restrictionon liberty. Whetherrestrictionsflaggedfor an
individualarefoundto be presentin practiceand combinein awaythat amountsto restriction,
significantrestrictionor deprivation of liberty canonly be determinedduringthe subsequent
visit.

I TheScottishLawCommission reportavoursa new approachto providinglegalauthority for
deprivationof liberty basedon 'significantrestrictionof liberty'. Muchwill dependon how the
debateprogresseshow W & A 3 yrastidtiddof §/ & 6 & definédin law andhow anynew
regimeisimplemented. However,if the Commissiomlevelopsexperiencenow in targeting
inspectiongowardsparticular restrictioron liberty, significanbr considerableestrictionof
liberty, and deprivatiorof liberty, it will be in a good position taailor its approachto anynew
regime. TheCommissiowill be better ableto assistin monitoringwhether legaluthority isin
placeandthat educationis providedto adults underguardianshipand theirguardiansabout
law, rightsand appropriatecare. Pleasenote that wherethis report haspreviouslyreferredto
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Theimpactof the unsettled nature of the definition of W R S LINJof@ A (6 S & Q

Deprivationof liberty is acomplex,unsettledand contentiousareaof law. Thereis realpotential for
further evolutionof the conceptbeyondCheshiraVest evenaregressiorto a pre-CheshiréVest
position and/ora general narrowin@f scope. Thejudgementof the SupremeCourtin Cheshire
Westwasnot unanimouson key pointsthat dramaticallyimpacton thenatureofthe WR S LIN®fG | G A 2
f A 0 BoNdémafidthe cohortof individualsit wouldapplyto. TheEuropearCourtof Human
Rightshasnot decideda caseon the factspresentedin CheshiréVest If the court doesadjudicate
suchamatter and comedo adifferent conclusionthe UKSupremecourt iswould beobligedto
follow suit.

WA A 3 yrasHFictiadbf {/ & 6 § iNdotreferringto the ScottishLaw/ 2 Y Y A a definigiofi Q &
(or anyother) but meaningmore than low levelrestriction. Asoutlinedin the section below

W! aAy3a 5dlibsdyigticaioks®nallocatingguardianshipd A A ikissdg@eStedhat
visits are prioritisedtowardsindividualspresenting with multiplel f A d&NI & Q

Whencreating indicatorgor deprivationof liberty it isuseful toincludeindicatorsfor useof
restrictivepractices. Restrictivepracticesare a significantform of restrictionof liberty that are
relevantto determiningdeprivationof liberty. However restrictive practicesincluding

WNE a éandW 2 § O tadzalsoagfi@larlyprecariousorms of treatment with associated
risk of significantharm andimpactupon human rights.Therefore,it is valuableto inspectfor
theseforms of restrictionof liberty in their own right, apartfrom their role in determining
deprivationof liberty.

Seclusiorandrestraintare a priority focusof the UKNationalPreventiveMechanismas
describedn recentannualsreports. Bettertargetingof visitstowards instancesvheresuch
practicesdo, or may,occuralsoassistdthe Commissiorio meetthis priority andfulfil its role as
part of the UKNPM.

Anotherfocusof the UKNPMisW R&toR S i S y Tihedefifiibprovidedin the NPM
annualreport for 2012/13is congruouswith the broadjurisprudenceregarding deprivatiomf
liberty under Article 5 of the ECHRTheprojectto createindicatorswill assistin uncovering
instancesvhereindividualsare 'de facto detained'and again helpthe Commission teatisfy
this NPMpriority. Thereisalsoscopeto sharelessondearnedwith other NPMmembers.

Anysetof indicatorsfor deprivationof liberty or significantrestraint of liberty should
necessarilyncludeindicatorsrelating to whetherthe adultisfree to leavetheir residenceat

will. Thiselementis fundamentalto the definition of deprivationof liberty relatingto Article5

of the ECHRndis alsoa keyfocusof the definition of deprivationof liberty in Article 4(2)of the
OPCATCoveragef inspectionsby the NationalPreventiveMechanismin Scotlands very
comprehensiveand basedn abroad definitionof a'placeof detention’. 'PlacefRS G Sy G A 2 y
arelargely(if not completely)knownto Government.However targeting inspectionso

individualswho might be deprivedof their liberty, especiallthosewho are not free to leaveat

will, might help touncoverpreviouslyunknownW LJt bf@S & S ythatagpsoiatelyfall

withinthe b t a \s#ing jurisdiction.
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Thesomewhatunsettleddefinition of deprivationof liberty, and thecomplexityof applyingthe
conceptto adultswith incapacity are not insurmountablessuedor the project. It is possibleto
develop indicatorshat canbe usedto targetvisitstowards instancesf deprivationof liberty and
for theseindicatorsto remainusefulovertime. It isalsopossiblefor MWCto collectuseful data
regarding deprivatiowf liberty despitethe fact that the definition maycontinueto evolveover
time.

Aspreviously outlineda determination abouteprivationof liberty requires considerationf a
varietyof circumstancesegardingthe living conditionof anindividualand themannerin which

they aretreated. Asalso mentionedthe distinction between restrictiomf liberty anddeprivationof
liberty isamatter of intensityanddegree. Thejudgementin CheshirdVestsimplified theprocessof
consideratiorthroughits focuson W O 2 v (i dugedvRiomndO 2 v (- NBRf W TR SIRA Y Q @
Developing indicatorior deprivationof liberty is actuallya processof developing indicatorfor
circumstancesind treatmentthat restrict liberty but could combineandbe applied,in amanner

that amountsto deprivationof liberty. Whetherthereis arestrictionof liberty ora deprivationof

liberty will depend uporthe prevailing definitiorof deprivationof liberty andthe associatedveight
given todifferent factors.

Anyindicatorsthat are developedto direct visitstowardsdeprivationof liberty will remainuseful
because thewreindicatorsfor restrictionof liberty at the veryleast. Thisremainstrue evenif the
definition of deprivationof liberty evolvesto excludeconsideratiorof particularelements. As
previouslyexplained, thereare significantbenefitsto targeting visitsowardsanysignificant
restrictionon liberty andalsoto particularforms of restrictionon liberty suchasseclusiorand
restraint.

Theaboveis alsotrue from a data collectionand analysigperspective- that is, to collectdataabout
particular formsof restrictionof liberty that could amounto deprivationof liberty. Thekeyappears
to be maintaining theapproach currentlysedin section6 of the MWClisitreport. Thevisitreport
sensiblyfocuseson the collectionof dataabout specificforms of treatment (andcircumstanceshhat
restrictliberty but cancombine,or be applied,to depriveliberty. Thisis preferableto askingvisitors
to makeand recordonly anassessmenraiboutwhetherthere is adeprivationof liberty. Thecurrent
approach providescopefor the definition of deprivationof liberty to evolveovertime. Using this
approach MWCwill continueto developa bankof informationaboutrestrictionof liberty andcan
makeassessmentaboutwhetherdeprivationof liberty is/was/mightbe presentbasedon the
prevailing definitiorandthe weightgivento different factors.

Neverthelessthe typesof treatment currently inspected forin section6 of the visit report (restraint,
seclusiongcorrespondencefreedomto leaveunassisted, visitorand CCTVivill likely remaindirectly
relevantto the definition of W R S/atibilbf f A 6 SyEidRf the mannerin whichit evolves.
Thesefactorswererelevantprior to the decisionin CheshiréVestand continueto be so ¢ goingto
both questionsof WO 2 y (i dupedvBiodmndO 2 v (F NBRE OV TidlS S IR@&6nimend
maintainingthe currentlist of treatmentinspected folin section6 of the visit report, andaddingto

it asnecessarypvertime.

MWCcouldconsiderdiscussingvhetheradditionalelementsshould beaddedto section6 (in
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addition torestraint, seclusiongcorrespondencefreedomto leaveunassistedyisitorsand CCTVio
better targetthe type of treatment and circumstanceshat wouldamountto WO 2 y (i A y dz2 dz&
supervisiorandO 2 y (adfBrth&testin CheshiréVest Forexanple, CCT\is averyspecificform

of observationandit might be beneficialto includeother forms of observation and supervisicor a
broadercategorysuchasW O 2 y (i dugedvBiomndO2 y i N2 f Q@

Process

- UsingOpticalCharacteiRecognitionand word searches

Keyto the searchfor indicatorsoutlined in this report is thenewfound capacityo successfullyun
Optical CharacteRecognition (OCR) N scannedodf versionsof guardianship interlocutorand
applicationghat the Commissiomeceives. Thisallowsfor word searchingf interlocutorsand
applicationdor key termsand phrasesand matchingthis againstdataalreadycontainedin relation
to individualsunderguardianship.

Using OCRn scanneddocumentswasdiscussedluring earlymeetingsabout Commission
processes Questionsaroseasto whetherthe processcouldbe usedon interlocutorsand
applicationsandif this might help todevelopa bankof information theCommissiortoulduseto
proactivelyidentify, andvisit, individualsfor whichdeprivationof liberty might be at issue. OCRvas
successfullypsedon interlocutors- thankyou to CallumMacLeodrom the Commissiorfor his
assistancelnitial testingusingkeyword searchesf interlocutorsidentified instancesvhere
particular treatmentthat restrictedanindividual diberty wassanctionedby the order inthe
interlocutor. However the broad languagesedin orderscontainedin interlocutorsrestrictedthe
utility of thesesearches.

As arexampleONB & 6 82 & § QA y 3 resWaids rdsiraikisefc)yvEsikientified in 113 of the
5,920newinterlocutorscreatedduring theperiod of investigationg the three yearperiodfrom 1
April 2011to 31 March2014. Theuseof restraintwasclearlysanctionedn the ordersof these113
adults. It wasthen possibleto identify that undercurrent allocation processes tdthese
individualshad notbeenvisited,andwere unlikelyto bevisitedundercurrent processethat focus
on neworders. Therelativelysmall numbeof instancedrom the total population,andthe absence
of other direct wordsthat could betestedfor, demonstratedthat there would be significantbenefit
in attempting torun OCRon applicationsn orderto broadenthe net.

Theprocesgo run OCRon applicationgamuchlargera variedsetof documentsyandto thenimport
them into the excelspreadsheetvastime consumingand difficult¢ anevengreaterthankyou to
Callum Macleod fothis. TheOCRof applicationsvasnot assuccessfuhsit wasfor interlocutors,
dueto the factthat somedocumentsthat form part of applicationsare handwritten. Howeverthe
procesgproducedan abundanceof additionalword searchablénformationaboutindividualsthat
couldbe usedin determining whetherrestrictionor deprivationof liberty was atissuefor them. Asa
simpleexample ¥ NB a dvasFoungiii2Q0 applicationstherefore, bringingan additional87
individualsto the attention of the Commission.

Running OCRBoesnot produceperfectresults. Forinstance | noted one instanceat leastwherethe
programhad incorrectlyread theg 2 NR W NaB a@wdrdithafwasutlecognizable However,
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what wasclear waghe greatvaluein the informationthat wasmadeavailableby the OCRprocess.
Theability to relativelyaccuratelyword searchinterlocutorsand applicationss usefulnot only for
the projectto allocatevisitsbasedon restrictionor deprivationof liberty, but for variousother
Commissionvork. Forexample thisinformationwasusedrecentlyto identify individualsfor which
autismwasat issueg information theCommission didot currentlyhaveat hand. Theability to
word search interlocutorsind applicationsvasalsousedin this projectto allocatevisitsbasedon
issuessuchasW I 0 d¥d SRAWPIG SHeilghaBssu® Thereare manyvariousapplicationsfor this
new bankof information thatis now in usableform.

Toimprovethe accuracyof word searche®f interlocutorsandapplicationst would beidealif
Courtscouldprovidepdfsof the documentsrather than hardcopieshat then needto be scanned.lIt
would alsobe idealif the useof handwritteninformationin applicationsvasminimized. My
understandings thatprofessionateportsare thetypesof documentsprovidedin this way. It would
be idealif medicalprofessional€ould beencouragedo provide materiain typed formc it would
certainlyprovidemore usableinformation tothe Commissionywhichwill ultimately benefit their
patients.

SuggestiorB8-0

Inquireaboutwhetherinterlocutorsandapplicationscouldbe suppliedto MWCaselectronicpdfs.
Encouragehe useof typed materialin applicationsand interlocutors.

- Focusnrestrictionsof liberty in section6 of the visit report

Alargevariety of circumstanceganimpingeupon theliberty of anadultunderguardianshigand
contribute todetermining whethethey are, underlaw, deprivedof their liberty. Developing
indicatorsfor deprivationof liberty cantherefore becomequite a broad project.

Thesearchfor indicatorsfocussedn the typesof treatment outlined in section6 of the Commission
visitreport (restraint,seclusioncorrespondencefreedomto leaveunassistedyisitorsandCCTVin
orderto utilisethe dataalreadycollectedin IMP. Thesearchfor indicatorsuseddatarelatingto
individualson orderscreatedin the 3 yearperiod 01 Apr2011to 31 Mar 2014 Thisperiodwas
chosenbecauset isthe period withinwhichdatawascollectedin section6 of the visitreport
regarding restrictionsf liberty.

In addition, the formsof treatment in section6 of the visit report focuson core circumstances
throughwhichthe liberty of adultsunderguardianships restrictedor deprived. Theseforms of
treatment are keyelementsin the determinationof deprivationof liberty in both theCheshiréVest
test and previousncarnations. Theexceptionisthat CCT\s perhapsquite specificand couldbe
supplementedoy a broaderterm regarding thdevelof supervisiorandmonitoring ¢ asdiscussed
above. While searchingor indicatorsfor thesespecificforms of treatment | also looked fopther
indicatorsfor deprivationof liberty more broadlyasappropriate. Forexample whenlooking for
indicatorsof CCT\se, | focussednore broadlyon indicatorsfor ¥ O 2 y (i upetviioznd
O2yiNRf Q@
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- Thefour stepprocessof searchng for indicators

| experimentedwith manydifferent waysof investigating thedatato determinethe bestprocesdor
finding indicatordor deprivationof liberty.

Asmentioned,whenl began experimentingvith the datait becameclearthat there were additional
benefits tothe search folindicatorsg for example,l could lookat the wayin whichMW(Clvisitors
usedsection6 of the visit form andalsothe substanceand formof ordersin interlocutors. |
therefore adjustedthe procesgo investigatetheseadditionalissues.

Thefour stepprocesd settledonisasfollows:

1. Investigating availablsection6 data

2. Looking forsection6 datausing directerms

3. Using sectio® (of the visitform) to find alternativewordsdeemedto sanctionseclusion
4. Looking 6r wordsassociatedvith the type of treatment

Wherethere wassufficientdata,andit appeared potentiallyseful,| undertookadditional

investigationson the dataandlooked fortrends,suchasW LINA RYA: [Ny \Rherkthe® were

strong indicationgor particulartreatment, for exampleW N5 & (il $e&hréhgdiitiirkthe cohort of
individualspresentingwith that indicatorto seewhethera particularprimary diagnosisappearedin a
significantlygreaterpercentagethanin the total populationunderreview, that is thethree year

period to31 March2014. As anexample | searchedvithin the cohortof peoplewith WNB aitht NI A y Q
their interlocutor. Inthis cohort, Learning Disabilitwasthe primary diagnosisn 62.83%of casesas
opposedto 40.68%in the whole population undereview. Otherthingsl lookedfor andrecorded,

out of interest,includedthe numberof peoplein particularcohortswho had theLocalAuthority as

their guardianasopposedto a privateguardian.

Looking for¥ LINA R/A- N ash iehdw@san attempt to broadenthe rangeof indicators, rather
thanrelying solelyon keysearch terms.Although lookindor trendswasquite laborious,| found
that it developedrelatively unhelpfuindicators. ThemostO 2 Y Y 2 Y  WaStheIBrimRR
diagnosiof Wt S I NI/ A y Bivdiithal leamihg disabiityd te primary diagnosigor
approximately41%of all individualswithin the total populationunderreview, it is likely that

Ot SI NY A y & arihdicatbravilk flaghatb@ne halbf allnew orderscreated. Thistype of
indicatoristhereforeonly everusefulasaW & S O 2 wAtRer thah VA G NaBigaBrQ

Stepl Investigating availablsection6 data

| looked atthe availablesection6 datafor eachtype of treatment. | couldthen commenton how
often dataexistedandwhat this might meanaboutvisiting practices! could lookat the wayin
whichvisitorsusedsection6 ofthe form ¢ for example,completing thesecond section butot the
first. If there wassufficientdataavailablein section6 | couldlook for trends¢ for example whether
there was apredominantprimarydiagnosisamong adultgor whomrestraintwasWA.Jf I OS Q ®
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Exampleof information collected:

Howmanytimesseclusionvasfoundto be 'in place' 11
Howmanytimes seclusiorwasfoundto be 'sanctioned’ 4
Howmanytimesseclusiorwasfoundto be Wy 2 iy OG A 2 Yy SRQ 43
Howmanytimesseclusiorwasfoundto be'in place'and@ | y OG A 2 Y SRQ 2
Howmanytimesseclusionvasfoundto be'in place' and ‘NO%$anctioned'? 4
Howmanytimesseclusiorwasfoundto 6 S L3 Al f0t$here wasno information 5

recordedaboutwhether it wassanctioned?

Howmanytimesseclusiorwasfoundto be Wy 2 It y O (i buengt Y R.E | odrfd Q 39
information about whetheit wasWA.Y¥ I OS Q

Howmanytimesseclusiorwasfoundto be Wa |y O fut ibydSLBIQ- oOrd Q 2
information aboutwhetherit wasWA.¥ I OS Q

Step2 Looking forsection6 datausing directerms

| looked atdirectand unequivocalermsthat described thdype of treatment, includinga discussion
aboutwhetherthere were anydirect/unequivocatermsavailable.

It wasimportantto be cognisantof the fact that interlocutorsand applicationsare different typesof
documentsfor different purposes.Theg 2 NR  Uhdsvelyfew godsidlemeaningdn an

interlocutor andis highlylikelyto be usedin a particularcontext,that is, the regulationof the F Rdzf (i Q &
visitors. Applicationsare a collectionof variousdocumentswith avariety of purposes anauthors.
Thesameg 2 NR  UYishidedirhaivaidtynf contexts for exampleto describehow often anadult
receivesvisitors,andis unlikelyto be agood indicatorfor restriction or deprivationof liberty. For
thisreason| testedthe veracityof anyfindingsat everystage. Onemethod usedor testing terms

wasto separateout instancesvhere,for example W NB a appelaradyi &ninterlocutor but wherea
MW(Clvisitor hadfound that¥ NB a dvashoksgniti@ned.| could thenread theinterlocutor to test

for the contextin whichthe word wasused.

If therewere enough instancesf direct/unequivocalvords Itested fortrendsand madeother
investigationson the data.

Thissecond stagef searcheslsoallowedfor commenton the numberof timescertaintypesof
treatmentwere specificallysanctionedn interlocutors.

Step3 Using sectior® to find alternativewordsdeemedto sanction seclusion

I thenlookedfor alternativewordsthat might commonlybe usedto, or taken to,sanctionthe form
of treatment. | separatedout allinstancesvhere,for example ¥ NB & ivasHekmedt@be
sanctionedout where direct/unequivocawordso W NB awérBldotipré<Rritin the interlocutor. |
then investigatedhe interlocutorsto seewhat phrasesmight havebeen relied upon byhe MWC
visitorto find that W NB a ivasbahcyloime@andwhether thesewords/phrasesnight be useful
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searchterms and indicators.| tested anyresults. Wherethere were sufficientresults| investigated
againfor trendsandother information of interest.

Thisstageof searchesllowedme to look at the typesof words/phrasesn interlocutorsthat are
takento sanction certain treatmentnd howbroador vaguethesemight be.

Although applicationslo not sanctionanytreatment, | alsoinvestigatedwhether anywords/phrases
foundin interlocutorswere useful searclierms of applications.Again,l testedterms andlooked for
anytrendswhererelevant.

Exampleof searchwithin interlocutortext:

(d)to consent toor withhold consento any ‘openandreadanymail’
healthcareor other treatment relatingto the Adult's
wellbeing; (e)To open and read aryail or other
communicationsaddressedo or receivedby or on
behalf of the said Adultandto attend to or, as
appropriate, replyto same. Authoriseshe public
guardianto issuea certificate of appointment; and
Decerns

Adult'spersonalwelfare- (a) decide wherethe Unsurewhat would havebeen reliedupon here.
Adult shalllive andto decidewhat supervision and | Perhapghosehighlighted

guidanceis necessaryand appropriate;  (b)
decide on the type otareserviceshe Adult
requires; (c) consentor withhold consent to
medicaltreatment; and

viii. to consentto anyhealthcarethat isin herbest | W2 LY NR® RIOEA (BZSWY dzy A O
interests; ElizabethClark ix. to open and read any
mail or other communicationsaddressedo or
receivedby or on behalfof her; x. to makenormal
dayto daydecisionson her behalfincludingasto

diet and dress

Step4 Looking fomordsassociatedwvith the type of treatment

| looked foranyother wordsthat might be associatedvith the type of treatment, includingany
words,behaviourset ceterathat are possibleprecursorgo the form of treatment be usedc for
examplefor WNE & éidi¥ &4 § 0 Qldokdd Bossieh termsasW @A 2O RV RSy IA Yy I 6 SK
WR A & (i dAsBusetid@mmonsense guessworkand somereadingof interlocutorsand

applications.Oneof the moretargetedsearchprocesse$ usedwasto separateout instances

where,for SEI YLX S WasBeséntiltha igterleritor but not the application. | readsome
portionsof the relatedapplicationgto discoverwhy W NB & indyihavebéc@meincludedin the
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interlocutor. | alsolookedat someapplicationsvheretreatmentwasfound tobe WAY oD S Q
Wi Iy O iokeriftiierR Masanything useful.

| also rara quicksearchon particular termssuch asV | 6 @zl 8aebuilt them into the systemfor
allocatingvisitsasW ¢ S f ¥¥ | | NEB¥sd@rdonstrateshat visitscanbe targeted basean awide
rangeof issueaunderthis sameprocess.Indicatorscan beadded, removed, changem/ertime as
appropriate.

Generalfindingsand suggestions

- Itispossibleto find indicatorsfor a variety of issuesausing availableinformation

Theavailabilityof avarietyof datain IMP (including datacollectedin section6 of visitreports)and
the ability to OCHnterlocutorsandapplicationsmadeit possibleto find a good setof indicatorsfor
restrictionanddeprivationof liberty.

| hopethat the analysisoutlined in this report will provideusefulfood-for-thoughtif MWCdecides
to targetvisitsandinspectionshasedon other issues.Recentlythe OCRwvord search capabilityvas
usedto identify instancesvhere autismwasat issuewith respectto variousindividualsunder
guardianship.

- Additional benefitsof detailed investigation

Adetailedapproachwastaken toinvestigatinghe availableinformationanddata. | waswearyof
Y2 @S NDtBearalysisiaiCiound thatanin depthand systemati@pproach toinvestigatinghe
datahad broadebenefitsin addition tothe primary goalof searchindgor indicators. Thedetailed
approach allowedor reviewof the waydatais collected,including providing insighito the way
section6 of the visitform is usedby MW(Clvisitors. Theapproachhighlightedpotential optionsfor
reviewingvisiting/reporting practicesindinsightinto how section6 could beimproved. A detail
approach providedhsightinto the nature of powersin interlocutorsandthe waythey are
expressed.Thesystematicapproach tanvestigation and descriptioim this report providessome
ideasand approacheshouldMWCwishto targetinspectionsn other ways.

- Reducingnstanceswhere adults slip through the MWClvisit net

Wherethere were good indicatordor treatment thatimpingedupon, restricted,deprivedliberty, a
significantnumberof relatedindividualshavenot beenvisited. Undercurrentvisiting allocation
processeswhichfocuson new ordersrather than extantorders,theseindividualsare unlikelyto
everbe visitedby MWCexceptthrough visitdo placessuchasmentalhealthand learning disability
hospitals.

Forexamplethe g 2 NR W KBvarind\dskajftestrained, restraingtc) waspresentin 113
interlocutors. Ofthe 113relatedadults70 havenot been visited.

'Restrain’ (covering restraintestrained, restraingtc) wasalsomentionedin 200applications. Of
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the 200related adults136 not beenvisited. Thistrend isevident acrosall indicatorsoutlinedin the
detailedreportsin sections3.1to 3.6.

Using theindicatorsoutlinedin this Partto assistin the allocationof guardianshiprisitsshould
increaseéhe numberof MWClisitsto peoplefor whom deprivationof liberty is at issue significant
restrictionof liberty isat issue or (at least)where certainprecariousormsof treatment are at issue.
Thereare significantbenefitsto this, outlined aboveunderthe K S | R A ybéhefitibé alloBating
visits& collectingdata basedon restriction/deprivationoff A 6 S NIi @ Q @

Suggestiors8-1

Toimplementthe useof indicatorsoutlinedin this Partas acomponentof the systemfor allocating
guardianshiprisits.

- Optionsfor reviewingthe way particular treatment isinspectedfor and reported ¢
more data and more consistentdata

Therewas amuchsmalleramountof section6 datathan expected. Interestinglythere wasmore
datawith respectto W ¥ NS ® R&efizy | a &thaa dth®rRofinsof treatment outlinedin
section6 of the visitform. W/ Ghiagfid@foundto beWA y  fodfary & Bedl,512individualsthat
havebeenvisitedfrom the total cohort of the 5,920new orderscreatedin the 3 yearperiodto 31
March2014.

It isdifficult to knowwhat the reason forthis is, for example:

| Are certain typesof treatmentareveryrarelyused?

1 Is certaintreatmentrarely usecn peopleunderneworders?

1 Iscertaintreatment is difficult to inspectfor?

1 Are currentlinesof inquiry or interview questionsnot focusedon certaintypesof
treatment?

1 Isthere definitionalconfusion aboutvhen particular treatmentshouldbe deemedto be
WAY HOSR wal yOilA2ySRQK

1 Couldthe section could belevatedin the form to removethe impactof reporting

fatigueand increasdocuson section6?
Theabovequestionsare perhapsatopic for discussiowithin MWC.

Discussion witlstaff demonstrated thathere is somedefinitional confusion for example ¥ NE SR2 Y
to leavedzy | & &viadoite® Rofselectedwhenaperson wasot physicallyableto leavewithout

help or wherethey, for carepurposesi K 2 dzieavglfndsisted.Seeitem 3.6 W T NB © Rave”
residencedzy | & &fardiscE&Ran.Tobetter match reportingwith the guidancen casessuch as
Bournewoodand CheshiréVestit might be beneficialto discussachitem andagreeon criteria for
findingthatA & KR I @B yOUIA2YSRQ®

It might alsobe beneficial toamendsection6 of the visit form to increaseclarityofthe WNB & G NR O A
being referredo ¢ for example O K | y 3 A Yy 3o WNBAAIANI2ONBAGD W & RSV ded B 5 /R2 W
to leavedzy | & ath ®YielRaX S I &#hWG2 NNB a 1td2yoR&igh @rdl hanagemeratf
02 NNBALRYRSYOSQ®

94

™

Q)X



It might be usefulif the visit form isalsoamendedsothat visitorsspecificallyselectwhetherthe type
of treatmentA & LJ A P Bi®IDE | addm@option for 'uncertain'. Likewiseanoption for
Y dzy” O Schudidbefingefiedfor usein reporting whetherthe treatment is sanctioned.

Thesmall amounbf datamadeit more difficult to searchfor indicatorswith respectto someforms
of treatment.

SuggestiorB-2

MWoClyisitorsdiscussvhy there is asmall amounbf datarecordedin section6 of the visit form with
respectto mostformsof treatment listed,andwhether there are optionsto removeobstacles

(if uncovered)o accurateand consistent collectioaf data.

SuggestiorB8-3
Discussandrecord criteria/definitiongor typesof treatment in section6 of the visitform ¢ that is,
whentreatmentshouldbefoundto 6 S L AIYOSR Wal yOGA2YSRQ®

Suggestior3-4
Amendthe visitform to reduceconfusion (ieQ K I y 3 A y Jto ey $ R AN & i RO
f S| @sBedigh3.1.

SuggestiorB8-5
Amendthe visitform to providinganoption for visitorsto select whethetthey are W dzy” O Saldut!:
treatmentbeingW ALY 008 Ry O (i 4ds2efid3RQ

| found thatthere wassomevariationin the useof section6 of the visitform. Theform iscurrently
configuredsothat visitorsfirst look to whether a particularform of treatmentisWA y  tdénlif&oS Q =
whetherit is 'specificallysanctioned'. Quite consistentlywith allformsof treatment, therewere
instancesvherecertain treatment wadisted as'sanctionedor 'not sanctionedwithout it having

been found tobe 'in place'. Also itemsverefoundto be W ALY | bOt$here wasno information
aboutwhetherit wassanctioned. This observatiotis not to criticise,but justto note that some
discussiomimay be useful abouthow andwhenthis part of the form should befilled out, andwaysto
standardise protocolfor completing sectiorb of the visitform. Thismakesthe datamore useful for
analysis.Asmentionedabove,l would suggesthat the form ischangedsothat visitorshavean

optionto selectwhenthere is uncertainty aboutwvhethertreatmentisWa I y O 2 N2LJP3 KI5 Q ¢

| alsosuggesthe form isamendedand protocolschangedsothat visitorsalwaysrecordwhether
treatmentA & LIV K @ Gi®IDE | c0Bd2y O S NiBol siggeSthat visitorsalwaysrecord
whethertreatmentisWa | y O (Wy2WiY OO Br @ ¢gz$ 8 Séghrdieswf @hetherthey arein
place. Thiswill hopefullymakedatamore consistentand provide MWCwith more dataandmore
consistent, useful dataForexample at present,it isimpossibleto tell whether a visitform with no
datain section6 indicateswith certainty whetherall forms of treatment are not presentand not
sanctionedpr if the visitorran out of time to completethe form. If there is anexpectation that
section6 will be completedevenwheretreatmentis not presentand notsanctionedjt will be easier
to tell what the form indicates. Theadditionaldatawould alsoallow MWCto better target
inspectiongn future and potentiallymonitor situationswhere certain treatmentis being used; such
asWN3EB & (InNilsdprpvildesmore datawith whichto analyserendset cetera- for example how
often treatmentisusedwhenit is specificallysanctioned. At presentthis isimpossiblebecause
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visitorsonly record whentreatment is sanctionedafter having foundt to be WAY I OS Q ®

Atfirst instanceit isworth checkinghat the findingsdescribedaboveare not the resultof an error
in transporting information fronformsinto IMP. Theremight be situationswherethe visitor has
completedthe first and second partsf section6, but the systemis not registering thesecondentry.

Suggestior8-6
Amendthe visitform and protocolsto requirethat visitorsalwaysindicatewhethertreatmentis W A y
LI I OBi®IiDt I c0Bday O S alsh Whetffe@rdatmentisWa | y O MyRYWITROGBr2 v S |
W dzy O Scédesugggstedimendmentdo section6 of the form in fig 3.1.

Checlkwhetherfindingsabovearethe resultof errorsin transportingdatafrom visit formsinto IMP.

- Broadlanguagein orders- not specificallysanctioningcertain treatment

Certain typeof treatmentarerarely specificallysanctionedn interlocutors. It isconcerning thathis
is particularlythe caseregarding treatmensuch asestraintand seclusionThereis some
disagreementaboutwhetherthe Adultswith Incapacity(ScotlandActwasintendedto be usedto
sanction sucliormsof treatment. ThetermsW NS & @ NIRS Wi @zé erg sperificand highly
unlikelyto be usedin anyother contextin interlocutorsor applicationghan torefer to the 'restraint'
or 'seclusionof individuals. Theyare therefore verygoodsearchterms. However both terms
appearon relatively few occasionsn interlocutorsand applications Comparativelycourtsare much
more specificwhenthey grant powerswith respectto the regulation,restriction,and management
of the individual'smail. Thisdoesnot appearentirelylogical giverthe more potentially harmful
impactof restraintand seclusiorand theneed forit to be monitored.

It might be that courtsare only intendingto grantrightsto restrainor secludein a smallhumberof
casespr that suchformsof treatmentarerare. However,I'm not convincedthat restraintand
seclusiorare quite asrare asthe figuressuggest.a 2 / GaodPracticeGuide:Theuseof seclusion
(2014version) indicateghat restrictive practicessuchasseclusion areisedin both hospitaland
community settings® It is problematicif courtsare unwittingly sanctioningeestraintand seclusion
through broad powerslt isalsoproblematicif courtsare satisfiedthat broad languageansanction
formsof treatment suchasrestraintand seclusion Froma policyperspectivejt would be idealif the
powerto 'restrain'and'seclude'were more specificallydealt with by courtsandin interlocutors

and applications.In New SouthWales for exampleaW NB a (ipbide ST drydSiinustbe/ Q
specificallyappliedfor and specificallygrantedby the Tribunalif restrictive practicesare to belegally
used. Tribunalguidancehighlightsthe questionabldegalityof suchpracticesin the absenceof these
specificpowersbeing sanctionedby the Tribunalg amountingto assaultfalseimprisonmentand
detinue (withholdinga LJS N& mssa3siong)nlessthe defenceof W O 2 yhy &3/dal NRithla y Q

197 Mental WelfareCommissiorior Scotland 2014, D 2 BraticeGuide:TheUseof{ S Of dpa3aBdpb.Q =
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restrictivepractices functioris available'®®

My searchfor indicatorshighlighted thetrend of accepting broad languagessanctioning quite
severeand potentiallyharmfulforms of treatment, suchasrestraintand seclusionOneavenuel
pursuedwhenlookingfor indicatorswasinvestigatingor specific alternativavordsandphrases
deemedto sanctioncertaintypesof treatment, that is,asopposedto directwordslike 'restraint'
thisisoutlinedin stage3 of the processabove. | could notfind anysuchwordsor phrases for
seclusioror restraint. Thewordsthat appearedto havebeenrelied uponto sanctionrestraintor
seclusiorin avarietyof casesvereverybroadandvague. In anumberof casesvheretreatment
wasfoundtobeW & I y O liha@tpublBw@rkingout what powerwould havebe reliedupon to
makethis finding. Thetrend of accepting broad languagessanctioning particulatreatment
(especiallyconsiderableand possibhharmfulrestrictionssuchasWa S Ot dza A gnge@ainty ONB | (i S
aboutthe intention of the court. Forexample,in 94instances¥ NB & appelrdnyaitapplication
but not asubsequent interlocutor lt is difficult on the faceof the interlocutorto knowwhetherthe
courtconsideredhe restraintand deliberatelydecidedto excludeit asa power,or whetherthe
courtwassatisfiedthat the useof restraintwasgranted through broad language the interlocutor.
Regardlessf whattermsappearin anapplication,the trend of using broadanguagen
interlocutorsmakesit is difficult to knowwhat treatment the Courtis intending torule in or out.

MW<Ccouldconsider/continudobbying forthe useof more specificgrantsof power, especially
wherethere is anintention by the courtto sanctiontreatment suchasrestraintand seclusionl
suggestookingat Australianmodels suclasthat in New SouthWalesand Queenslandspotential
examples.Perhapshangedo legislationor regulationscouldbe considered thatmandate
processegor considering certain treatmenrg isit in, out and why?

Suggestior8-7

Suggestobbying formore specific/lesdroad powerdn ordersg particularlyregarding restrictive
practicessuchasrestraintand seclusionPerhapdegislationor regulationscouldbe consideredhat
require Sheriffsto indicatewhether certaintreatment is sanctionedor not andif soW g K €hid @
would assistthe Commissionn itswork, especiallywith respectto allocating visitdasedon
particular treatmentor restriction/deprivationof liberty in general.

Aspreviouslymentioned, therewould besomebenefitin MWCholdinganinternal discussiono
determinewhat type of languageMWCacceptsassanctioningfor example ¥ NB & drm#1a 5y0id @z4 A 2
whenvisitorscompletesection6 of the visitform. Inthis discussion particulaattention could be

paidto what broad languagevill be deemedto sanction such powers.

Suggestior-8

1% NSwiviland AdministrativeTribunal,2014,W C ISit&ét:Restrictivepracticesand3 dzi NR A ppyl.a KA LIQ S
<http:// www.ncatnsw.gov.au/agdbase/7wr/_assets/ncatl m7710228/guardiarship%@0and¥@0restrictive%20
practices.pdf>
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http://www.ncat.nsw.gov.au/agdbasev7wr/_assets/ncat/m771022l8/guardianship%20and%20restrictive

Aspart of discussionsinder Suggestior8-3 - aboutwhat criteria/definitionsare to be usedin
determining whethettreatment shouldbe found tobe WAY | adBHKE | y O dIxgeS R Q
speaking abouvhat broadlanguageshouldbe acceptedassanctioning treatment.In this context,
the prevailing teswill haveto be what broad languagés acceptedby Courtsassanctioning this
treatment.

Where avisitorfindstreatmentto be sanctioned) suggesthey are then promptedto indicate
whetherit is sanctionedby broador specificwords. In conjunction withthis, Irecommendthat
section6 of the form be amendedto replace'are they sanctionedby specificguardianshigpowers'
with ‘are they sanctionedoy guardianship powersoas toremoveany possibleconfusionabout
interpretation of the current questiong seefig 3.1 for how | suggesthe whole questionis framed.
Thiswould improvedatacollectedon thisissue. It would alsoprovidedatawith which tolobbyfor
changeg that is, being ableo demonstratehow often broad languagés usedwhichcouldbe
deemed tosanctionparticular treatmentandhow unclearthe/ 2 dzikw@rién iswhensuch
broadlanguageasused.

Suggestior8-9

Suggesaddingan elementto section6 of the visit form that asksvisitorsto record whether
treatmentis sanctionecby W & LIScDW & RIBIQRaGewhereit isfound to be sanctioned.For
clarity, | suggesthanging thecurrent leadin sentencean section6 from 'are they sanctionedoy
specificguardianship powergb 'are they sanctionedoy guardianship powers'.

- Benefitof allocating visitsamongextant orderswhen rigorousdata is available

Asmentioned, visitsare currentlyallocated using list of new orderscreatedduringa particular
time period. Thereis significan benefitto allocatinga portion ofvisitsto extantorders,especially
given theexistenceof indefinite or longterm guardianshiprders inScotlandUnderthe current
guardianship regimen Scotlandhoseon indefinite ordersmayneverbe safeguardedy MWC
reviewafter a potential initialvisit. Thereare variousformsof oversightof guardianshiprders in
Scotlandasoutlinedin Part1 of thisreportunder¥ Y 2 y A (i dedBhughaifiesare chargedwith
monitoringthe implementationof guardianship orderghe Carelnspectorateand MWCalso
monitor avariety of individualsthrough theirvisiting and monitoringvork. However thereisno
mandated reviewof everyindividualunder guardianshigby courtsor anyother judicialbody. The
useof indefinite ordershasbeen decreasingnd MWChasbeenadvocatingor the diminisheduse
of indefinite orders. Therewill arguable and hopefully,be lessneed to monitorextantorders
because thewill be reviewed bycourtsat areasonablantervaland new orderscreatedat the end
of the designatedperiod. Thiswould bringa particularadult/guardianrelationship within thescope
of Wy Soml€rsvisitedby the Commission However at present,the real risk still existsthat an
individualmightfall through themonitoringnet dueto the existenceof indefinite orders.

Bymonitoringa portion of extantorders(especiallyfor thoseindividualsfor whom deprivationof
liberty, significantrestriction of liberty or restrictivepracticesare at issue)the Commissiorcanplay
a rolein closing thiggap. Although visitingadultsandguardianssubjectto new ordersprovidesa
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valuableopportunity for providing educationguidanceand forsetting strong foundatiorat the
outset, there isanobvious potentiafor circumstanceso changeovertime that mayimpacton the
D dzI NRabilityyfoarryout their dutiesor achangein thel R dztafjaditito manageall or
particularissues.Theremayalsobe deteriorationin the managemenbr enthusiasnof the
Guardiarnovertime or the developmentof complacency.Foravariety of reasonsthere is benefitin
monitoringextantordersto someextent.

Thesection belowentited W! a A y 3 508 Lidsidyidiicaioksnallocatingguardianshigd A & A (i & Q
providessomeinitial thinking abouthow to allocatevisitsto extantordersusing indicatorandother

existing data.Thisreport doesnot go into greatdetail about a systemfor allocatingvisitsto extant
ordersbecausdhere are currently issueswith the quality of the datathat the Commission hasn
extantorders. Whenthe existing datas cleanedup | recommendthe Commissionookinto the issue

and thisreport containssomefood forthought.

Suggestior8-10

Suggestindertakingmoreworkto considerallocatinga proportion of guardianshipvisitsto extant
order ratherthan solelyto neworders.

Onlya small portionof individualswho are flaggedby restriction/deprivationof liberty indicators
havebeenvisitedundercurrentmethodsfor allocatingvisits. Thissituationis outlined aboveunder

the K S I Rridyicthg iHstancewhere adultsslipthroughthe MWCvisitnetunderthe K S RA Yy 3 Q @
Giventhe importanceof Y 2 y A i 2 NA y AINY NEndh@re®ir@ght, #8ell asfor the role

they playin determining deprivatiorof liberty, | suggestetrospectvelyvisiting somendividuals

flaggedby strong indicatorgor W NB & i NIRA Wii S/Qheitivried, th&adre 70individuals

with orderscreatedin the three yearsto 31 March2014 who havéhe term W NB & it ti@irA y Q
interlocutor but havenot been visited. Thepresenceof W NB i it &hinteribdtor meansthat

WNEB a it Nhighlyliketo be specificallganctionedn the order. Theremaybe somevaluein
allocatingsomeretrospectivevisitsto individualswho presentwith strong indicatorgor both
regulationof ¥ ¥ NB ® R 8 Vaddber indicatorsNB LINS & Sy (i A ysdberWsomnd( A y dz2 dzi
O 2 y { diBhaseegulationof correspondencandvisitors. However considering resourcing
constraints| recommend focussingn thoseinstancesvhere W NB & §i NIRA Wik Qr&dedditak 2 Y Q
issue.

Suggestior8-11
Retrospectivelyisit someindividualsfor whomW NB & & NIRA Wi GrodeddiiatigsyeQ

If possibleretrospectivelyvisit someindividualswho presentwith avarietyof indicators,including
restriciononW T NE®RSYV FS Q@

Fig3.1 (on thefollowing page)displayssuggestiongor amendingthe currentvisit formbasedon
the abovegeneralfindings. | am concernedo maintain theutility of existingdata, sohavemade
suggestecamendmentswith this inmind. | hopethat the suggested editsvill allow new datato be
usedin conjunctionwith existing datao the greatestextentpossible.
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